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INTERNATIONAL LAW. 
Mr. President: 

My first words must be in acknowledgment of th hone: 
done me, by inviting me to address you on tiis interesiing 
occasion. You are a Congress of Lawyers of the United Stsies 
met together to take counsel, in no narrow spirit, on questions 
affecting the interests of your Profession; to consider necessary 
amendments in the Law which experience and time develop; and 
to examine the current of judicial decision and of legislation, 
State and Federal, and whither that current tends. I, on the 
other hand, come from the judicial Bench of a distant land, and 
yet I do not feel that I am a stranger amongst you, nor do you, 
I think, regard me asastranger. Though we represent political 
communities which differ widely in many respects, in the struc- 
ture of their constitutions and otherwise, we yet have many 
things in common. 

We speak the same language; we administer Laws based on 
the same juridical conceptions; we are co-heirs in the rich 
traditions of political freedom long established, and, we enjoy 
in common a literature, the noblest and the purest the world has 
known — an accumulated store of centuries to which you, on 
your part, have made generous contribution. Beyond this, the 
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unseen ‘crimson thread’’ of kinship, stretching from the 
mother Islands to your great Continent, unites us, and reminds 
us always that we belong to the same, though a mixed, racial 
family. Indeed the spectacle which we, to-day, present is 
unique. We represent the great English-speaking communi- 
ties — communities occupying a large space of the surface of 
the Earth—made up of races wherein the blood of Celt and 
Saxon, of Dane and Norman, of Pict and Scot, are mingled 
and fused into an aggregate power held together by the nexus 
of a common speech — combining at once territorial dominion, 
political influence and intellectual force greater than History 
ecords in the case of any other people. 

This consideration is prominent amongst those which suggest 
the theme on which I desire to address you — namely, Inter- 
national Law. 

The English-speaking peoples, masters not alone of extended 
territory but also of a mighty commerce, the energy and enter- 
prise of whose sons have made them the great Travellers and 
Colonizers of the world — have interests to safeguard in every 
quarter of it, and, therefore, in an especial manner it is impor- 
tant to them, that the Rules which govern the relations of 
States inter se should be well understood and should rest on the 
solid bases of convenience, of justice and of reason. One other 
consideration has prompted the selection of my subject. I knew 
it was one which could not fail, however imperfectly treated, to 
interest you. You regard with just pride the part which the 
Judges and writers of the United States have played in the 
development of International Law. Story, Kent, Marshall, 
Wheaton, Dana, Woolsey, Halleck and Wharton, amongst 
others, compare not unfavorably with the workers of any age, 
in this province of jurisprudence. 

International Law, then, is my subject. The necessities of 
my position restrict me to, at best, a cursory and perfunctory 
treatment of it. 

I propose briefly to consider what is International Law; its 
sources; the standard—the ethical standard—to which it 
ought to conform; the characteristics of its modern tendencies 
and developments, and then to add some (I think) needful 
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words on the question, lately so much discussed, of Interna- 
tional Arbitration. 

I call the Rules which civilized nations have agreed shall bind 
them in their conduct inter se, by the Benthamite title, “« In- 
ternational Law.’’ And here, Mr. President, on the threshold 
of my subject I find an obstacle in my way. My right so to 
describe them is challenged. It is said by some that there is no 
International Law, that there is only a bundle, more or less con- 
fused, of rules to which nations more or less conform, but that 
International Law there is none. The late Sir James F. Stephen 
takes this view in his History of the Criminal Law of England, 
and in the celebrated ‘*‘ Franconia’’ case (to which | shall here- 
after have occasion to allude) the late Lord Coleridge speaks in 
the same sense. He says: ‘ Strictly speaking, ‘International 
Law’ is an inexact expression and it is apt to mislead if its inexact- 
ness is not keptin mind. Law implies a Lawgiver and a Tribunal 
capable of enforcing it and coercing its transgressors.’’ Indeed 
it may be said that with few exceptions the same note is sounded 
throughout the judgments in that case. These views, it will at 
once be seen, are based on the definition of Law by Austin in his 
‘* Province of Jurisprudence determined,’’ namely, that a Law 
is the command of a superior who has coercive power to compel 
obedience and punish disobedience. But this definition is too 
narrow; it relies too much on force as the governing idea. If 
the development of Law is historically considered, it will be 
found to exclude that body of customary law which in early 
stages of Society precedes Law which assumes, definitely, the 
character of positive command coupled with punitive sanctions. 
But even in Societies in which the machinery exists for the 
making of Law in the Austinian sense, rules or customs grow 
up which are laws in every real sense of the word, as for 
example, the Law Merchant. Under later developments of 
arbitrary power Laws may be regarded as the command of a 
Superior with a coercive power in Austin’s sense: Quod placuit 
principi legis vigorem habet. In stages later still, as government 
becomes more frankly democratic, resting broadly on the popu- 
lar will, Laws bear less and less the character of commands im- 
posed by a coercive authority, and acquire more and more the 
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character of customary law founded on consent. .Savigny, in- 
deed, says of all law, that it is first developed by usage and 
popular faith, then by Legislation and ‘always by internal 
silently-operating powers,:and not mainly by the arbitrary will 
of the Lawgiver. 

I claim, then, that the aggregate of the Rules to which nations 
have agreed to conform in their conduct towards one another are 
properly to be designated ‘* International Law.”’ 

The celebrated author of ‘ Ecclesiastical Polity,’’ the ‘* judi- 
cious ’’ Hooker, speaking of the Austinians of his time, says: 
**They who are thus accustomed to speak apply the name of 
Law unto that only rule of working which superior authority 
imposeth, whereas we, somewhat ‘more enlarging the sense - 
thereof, term every kind of rule or canon whereby actions are 
framed a Law.’’ I think it cannot be doubted that this is nearer 
to the true and scientific meaning of Law. 

What, then, is International Law? 

I know no better definition of it than that it is the sum of the 
Rules or Usages which civilized states have agreed shall be bind- 
ing upon them in their dealings with-one another. 

Is this accurate and exhaustive? Is there any @ priori rule of 
right or of reason or of morality which, apart from and inde- 
pendent of the consent of nations, is.part of the Law of Nations? 
Is there a Law which Nature teaches, and which, by its own 
force, forms a component part of the Law of Nations? Was 
‘Grotius wrong when to International Law he applied the test 
placuit-ne Gentibus ? 

These were'points somewhat in controversy between my learned 
friends Mr. Phelps:and Mr. Carter,.and'myself before the Paris 
Tribunal ‘of Arbitration in 1898, and I have recently received 
from Mr. 'Carter’a friendly invitation again to approach them — 
this time in a judicial ‘rather than in a forensic spirit. I have 
reconsidered the matter, .and,-after the best consideration which 
I can give to the subject, I stand bythe proposition which in 
1893 I sought to establish. That \preposition was that Inter- 
national ‘Law ‘was neither more nor less than what civilized 
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Appeals are made to the Law of Nature and the Law of 
Morals, sometimes as if they were the same things, sometimes 
as if they were different things, sometimes: as if they were in 
themselves. International Law, and sometimes as if they enshrined 
immutable principles which were to be deemed to be not only 
part of International Law, but, if I may so say, to have been 
pre-ordained. I do not stop to: point out in detail how many 
different meanings have been given to these phrases — the Law 
of Nature and the Law of Morals. Hardly any two writers 
speak of them in the same sense. No doubt appeals to both are 
to be found scattered loosely here and there im the opinions of 
Continental writers. 

Let us examine them. 

What is the Law of Nature? 

Moralists tel] us that for the individual man life is a struggle 
to overcome nature, and in early and, what we call natural or 
barbarous. states of Society, the arbitrary rule of force and not 
of Abstract Right or Justice is the first to assert itself. In 
truth, the initial difficulty is to fix what is meant by the Law of 
Nature. Gaius speaks of it as being the same thing as the Jus 
Genttwm of the Romans, which, I need not remind you, is not 
the same thing as Jus inter Gentes. Ulpian speaks of the Jus 
naturale as that in which men and animals agree. Grotius uses 
the term as equivalent to the Jus stricte dictum, to be completed 
in the aetion of a good man er state by a higher morality, but 
suggesting the standard to which Law ought to conform. Pufen- 
dorf in effect treats his view of the rules of abstract propriety, 
resting merely om unauthorized speculations, as constituting 
International Law and acquiring no additional authority from 
the usage of nations; so that he euts off much of what Grotius 
regards as Law. Ortolan, im his ** Diplomatie de la Mer,”’ cites 
with approval the following incisive passage from Bentham, 
speaking of so-called natural rights springing from so-called 
natural kaw : — 

‘* Natural right is often employed in a sense opposed to Law, 
as when it is said, for example, that Law cannot be opposed to 
Natural right, the word ‘ right’ is employed in a sense supe- 
rior to Law, a right is reeognized which attacks laws, upsets 
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and annuls it. In this sense, which is antagonistic to law, the 
word ‘ droit’ is the greatest enemy of reason and the most 
terrible destroyer of governments. 

** We cannot reason with fanatics armed with a natural right, 
which each one understands as he pleases, applies as it suits 
him, of which he will yield nothing, withdraw nothing, which 
is inflexible, at the same time that it is unintelligible, which is 
consecrated in his eyes like a dogma and which he cannot dis- 
card without a cry. Instead of examining laws by their results, 
instead of judging them to be good or bad, they consider them 
with regard to their relation to this so-called natural right. 
That is to say, they substitute for the reason of experience all 
the chimeras of their own imagination.”’ ; 

Austin, also, in his work on Jurisprudence, already men- 
tioned, and referring to Pufendorf and others of his school, 
says:— 

** They have confounded positive international morality or 
the rules which actually obtain amongst civilized nations in their 
mutual intercourse, with their own vague conceptions of inter- 
national morality as it ought to be, with that indeterminate 
something which they call the law of nature. Professor von 
Martens of Gottingen is actually the first of the writers on the 
law of nations, who has seized this distinction with a firm grasp; 
the first who has distinguished the rules which ought to be 
received in the intercourse of nations, or, which would be re- 
ceived if they conformed to an assumed standard of whatever 
kind, from those which are so received, endeavored to collect 
from the practice of civilized communities what are the rules 
actually recognized and acted upon by them and gave to these 
rules the name of positive international law.’’ 

Finally Woolsey, speaking of this class of writers, says they 
commit the fault of failing to distinguish sufficiently between 
natural justice and the law of nations, of spinning the web of a 
system out of their own brain as if they were the Legislators of 
the world, and of neglecting to inform us what the World 
actually holds the Law to be by which nations regulate their 
conduct. So much for the law of Nature. 

What are we to say of the appeal to the Law of Morality? 
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It cannot be affirmed that there is a universally accepted 
standard of morality. Then what is to be the standard? The 
standard of what nation? The standard of what nation and in 
what age? 

Human society is progressive — progressive let us hope to a 
higher, a purer, a more unselfish ethical standard. The Mosaic 
Law enjoined the principle of an eye for an eye, a tooth for a 
tooth. The Christian law enjoins that we love our enemies and 
that we do good to those who hate us. But more. Nations 
although progressing, let us believe, in the sense which I have 
indicated, do not progress pari passu. One instance occurs to 
me pertinent to the subject in hand. 

Take the case of Privateering. The United States is to-day 
the only great power which has not given its adhesion to the 
principle of the Declaration of Paris of 1856, for the abolition 
of Privateering. The other great nations of the earth have 
denounced Privateering as immoral and as the cover and the 
fruitful occasion of Piracy. I am not at all concerned to dis- 
cuss in this connection whether the United States were right or 
were wrong. It would not be pertinent to the point; but it is 
just to add that the assenting Powers had not scrupled to resort 
to Privateering in past times, and also that the United States 
declared their willingness to abandon the practice if more 
complete immunity of private property in time of war were 
secured. 

Nor do Nations, even where they are agreed on the inhumanity 
and immorality of given practices, straightway proceed to con- 
demn them as international crimes. Take as an example of 
this the Slave Trade. It is not too much to say that the civil- 
ized Powers are abreast of one another in condemnation of the 
traffic in human beings as an unclean thing — abhorrent to 
all principles of humanity and morality, and yet they have not 
yet agreed to declare this offense against humanity and morality 
to be an offense against the Law of Nations. That it is not so 
has been affirmed by English and by American Judges alike. 
Speaking of morality in connection with International Law, 
Professor Westlake in his ‘‘ Principles of International Law ”’ 
acutely observes that while the rules by which nations have 
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agreed to regulate their conduct inéer se, are alone properly to 
be considered International Law, these do not necessarily ex- 
haust the ethical duties of States one to another, any more, in- 
deed, than municipal law exhausts the ethical duties of man to 
man; and Dr. Whewell has remarked of jural laws in general 
that they are not (and perhaps it is not desirable that they 
should be) co-extensive with morality. He says the adjective 
right belongs to the domain of morality; the substantive right 
to the domain of law. 

The truth is that civilized men have at all times been apt to 
recognize the existence of a Law of Morality, more or less vague 
and undefined, depending upon no human authority and sup- 
ported by no human external sanction other than the approval 
and disapproval of their fellow men, yet determining, largely, 
for all men and societies of men what is right and wrong in 
human conduct, and binding, as is sometimes said, in foro con- 
scientia, This Law of Morality is sometimes treated as synony- 
mous with the Natural Law, but sometimes the Natural Law is 
regarded as having a wider sphere, including the whole Law of 
Morality. It cannot be said either of International Law or of 
Municipal Law that they include the Moral Law nor accurately 
or strictly that they are included within it. It is a truism to say 
that Municipal Law and International Law ought not to offend 
against the Law of Morality. They may adopt and incorporate 
particular precepts of the Law of Morality; and on the other 
hand, undoubtedly, that may be forbidden by the Municipal or 
International Law, which in itself is in no way contrary to the 
Law of Morality or of Nature. But whilst the conception of 
the Moral Law or Law of Nature excludes all idea of depend- 
ence on human authority, it is of the essence of Municipal Law 
that its rules have been either enacted or in some way recognized 
as binding by the supreme authority of the State (whatever 
that authority may be), and so also is it of the essence of Inter- 
national Law that its rules must have been recognized as 
binding by the Nations constituting the community of civilized 
mankind. 

We conclude then that, while the aim ought to be to raise 
high its ethical standard, International Law, as such, includes 
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only so much of the Law of Morals or of right reason or of 
natural law (whatever these phrases may cover) as nations have 
agreed to regard as International Law. 

In fine, International Law is but the sum of those rules which 
civilized mankind have agreed to hold as binding in the mutual 
relations of States. We do not indeed find all those rules 
recorded in clear language — there is no International code. We 
look for them in the long records of customary action; in 
settled precedents; in Treaties affirming principles; in state 
documents; in declarations of nations in conclave — which draw 
to themselves the adhesion of other nations; in declarations of 
Text writers of authority generally accepted, and lastly, and 
with most precision, in the field which they cover, in the 
authoritative decisions of Prize Courts. I need hardly stop to 
point out the great work under the last head accomplished, 
amongst others, by Marshall and Story in these States, by Lord 
Stowell in England and by Portalis in France. 

From these sources we get the evidence which determines 
whether or not a particular canon of conduct, or a particular 
principle, has or has not received the express or implied assent 
of nations. But International Law is not as the twelve Tables 
of ancient Rome. It is not a closed book. Mankind are not 
stationary. Gradual change and gradual growth of opinion are 
silently going on. Opinions, doctrines, usages, advocated by 
acute thinkers are making their way in the world of thought. 
They are not yet part of the Law of Nations. In truth, neither 
doctrines derived from what is called the Law of Nature (in any 
of its various meanings) nor philanthropic ideas, however just 
or humane, nor the opinions of Text writers, however eminent, 
nor the usages of individual states —none of these, nor all 
combined, constitute International Law. 

If we depart from the solid ground I have indicated, we find 
ourselves amid the treacherous quicksands of metaphysical and 
ethical speculation ; we are bewildered, particularly by the French 
writers in their love for un systeme, and perplexed by the obscure 
subtleties of writers like Hautefeuille with his Loi primitive and 
Loi secondaire. Indeed it may, in passing, be remarked that 
History records no case of a controversy between nations having 
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been settled by abstract appeals to the Laws of Nature or of 
Morals. 

But while maintaining this position, I agree with Woolsey 
when he says that if International Law were not made up of 
rules for which reasons could be given, satisfactory to man’s 
intellectual and moral nature, it would not deserve the name of 
a Science. Happily those reasons can be given. Happily men 
and nations propose to themselves higher and still higher ethical 
standards. The ultimate aim in the actions of men and of com- 
munities ought, and I presume will be admitted, to be, to conform 
to the divine precept, ‘* Do unto others as you would that others 
should do unto you.”’ 

I have said that the rules of International Law are not to be 
traced with the comparative distinctness with which Municipal 
Law may be ascertained — although even this is not always easy. 
I would not have it, however, understood that I should to-day 
advocate the codification of International Law. The attempt 
has been made, as you know, by Field in this country and by 
Professor Bluntschli, of Heidelberg, and by some Italian jurists, 
but has made little way towards success. Indeed, Codification 
has a tendency to arrest progress. It has been so found, even 
where branches or heads of Municipal Law have been codified, 
and it will at once be seen how much less favorable a field for 
such an enterprise International Law presents, where so many 
questions are still indeterminate. After all it is to be remem- 
bered that jural law in its widest sense, is as old as Society 
itself; ubi societas ibi jus est; but International Law, as we 
know it, is a modern invention. It is in a state of growth and 
transition. To codify it would be to crystallize it; uncodified 
it is more flexible and more easily assimilates new rules. While 
agreeing therefore, that indeterminate points should be deter- 
mined and that we should aim at raising the ethical standard, 
I do not think we have yet reached the point at which codifica- 
tion is practicable or if practicable would be a public good. 

Let me give you an analogy. Amongst the most successful 
experiments in codification, in English communities, have been 
those in Anglo-India, particularly the Penal Code and the 
Codes of Criminal and Civil Procedure. Prompted by their 
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comparative success, Sir Roland Wilson urged the extension of 
the process of codification to those traditional unwritten native 
usages, or customary law, of Hindu or Mahomedan origin, still 
recognized in the government of India by Englishmen. But 
the wiser opinion of Indian experts was, that it was better not 
to persevere in the attempt. Many of these usages, by sheer 
force of contact with European life and habits of thought are 
falling into desuetude. The hand of change is at work upon 
them, and to codify them would be to stop the natural progress 
of disintegration. 

As we are not to-day considering the history of International 
Law I shall say but a word as to its rise and then pass on to the 
consideration of its later developments and tendencies. 

Like all Law, in the history of human societies, it begins 
with usage and custom, and unlike Municipal Law, it ends 
there. When, after the break-up of the Roman Empire the 
surface of Europe was partitioned and fell under the Rule of 
different sovereigns, the need was speedily felt for some guid- 
ing rule of International conduct. International Law was in 
a rudimentary stage; it spoke with ambiguous voice, it failed 
to cover the whole ground of doubtful action. It needed not 
only an Interpreter of authority but one who should play at 
once the part of mediator, arbiter and Judge. The Christian 
religion has done much to soften and humanize the action of 
men and of nations and the Papal Head of Christendom became, 
after the disruption of the Roman Empire, the Interpreter and 
almost the embodiment of International Law. The Popes of 
the middle ages determined many a hot dispute between rival 
forces without loss of human life. Their decrees were widely 
accepted. Their action however, at the best, could not ade- 
quately supply the place of a Rule of conduct to which all might 
indifferently appeal. And when, later, with the Reformation 
movement, the time came when the Pope could not command 
recognition as the Religious Head of a united Christendom, the 
necessity of the time quickened men’s brains and, under the 
fostering care of the jurists of many lands, there began to 
emerge a system which gave shape and form to ideas generally 
received and largely acted on by nations. 
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What. Sir James Stephen has eloquently said of religion may 
truly be predicated of International Law. The jurists set to 
music the tune whieh was haunting naillions of ears. Kk was 
eanght up, here and there, and repeated till the chorus was 
thundered out by a body of singers able to drown all discords. 
and to foree the vast unmusical mass to listem to them. 

Although Hugo de Groot is regarded as the father and 
founder of International Law, he was preceded by two men born 
into the world forty years before him, namely, Ayala (the 
Spanish Judge-Advocate with the army of the Prince of Parma) 
and Suarez, (u Jesuit priest, alsoa Spaniard) beth born in 1548, 
whose labors ought not to be forgotten. 

Suarez in his “ De Legibus et Deo Legislatore’’ and Ayala in 
his ‘* De Jure et Officiis Bellicis et Disciplina Miliieri’” had 
done good work. 

Suarez, from the point of view of the Catholic theologian, 
assumes that the principles of the Moral Law are capable of 
eomplete and authoritative definition and are supported by the 
highest spiritual sanction. He therefore treats of the Lex 
Naturalis as a definite substantive law, sufficient and complete 
in its own sphere and binding om all men. But he regards 
International Iaw as a code of rules dealing with matters outside 
the sphere of the Natural law:— matters not strictly right or 
wrong m themselves, but becoming so only by virtue of the 
precepts of the law which he considers to be founded upon the 
generally recognized usages of nations. In the following pass- 
age, which is interesting from the singular modernness of its 
spirit, he explains his view of the origin of International Law: — 

** The foundation of the law of Nations lies in this, that the 
human race, though divided into various peoples and kingdoms 
has always a certain unity, which is not merely the unity of 
species, but is also political and moral; as is shown by the 
natural precept of mmtual love and pity, which extends to all 
peoples, however foreign they may be to one another, and what- 
ever may be their character or constitution. From which it 
follows that although any state, whether a republic or a kimg- 
dom, may be a community complete in itself, it is nevertheless 
a member of that whole which constitutes the human race; for 
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such a community is never so completely self-sufficing but that 
it requires some mutual help and intercourse with others, some- 
times for the sake of séme benefit to be obtained, but sometimes 
too, from the moral necessity and craving which are apparent 
from the very habits of mankind. 

‘¢Qn this account, therefore, a law is required by which 
states may be rightly directed and regulated in this kind of 
intercourse with one another. And although to a great extent 
this may be supplied by the Natural Law, still not adequately 
nor directly, and so it has come about that the usages of states 
have themselves led to the establishment of special rules. For, 
just as within an individual state custom gives rise to law, so 
for thte human race as a whole, usages have led to the growth of 
the laws of nations; and this the more easily, inasmuch as the 
matters with which such law deals are few and are closely con- 
nected with the Law of Nature from which they may be.deducted 
by inferences which, though ‘not strictly necessary, so as to 
constitute laws of ‘absolute moral obligation, still are very con- 
formable and agreeable ito nature, and therefore readily accepted 
by -all.”’ 

Nor ought we ‘to overlook the work of a writer even earlier 
than ‘these. I mean Franciscus a victoria. Hall says of him 
that his writings m 1538 mark :an era in the history of Inter- 
national Ethics. Spain claimed, largely by virtue of Papal 
grant and ‘warrant, to ‘acquire the territory and the mastery of 
the semi-civilized races.of America. ‘He denied ‘the validity of 
the Papal Title; he maintained the sovereign rights of ‘the ab- 
original races and he claimed ‘to place ‘international relations 
upon the basis of equal rights :as between communities in actual 
possession of independence. In other words, he, first, clearly 
afirmed, the juridical principle of the complete international 
equality of mdependent states, however disproportionate their 
power. 

Grotius undoubtedly had had the field of international:relations 
explored by ‘these, amongst other writers who had :preceded 
him, but to ‘him ‘is certainly due the credit of evolving in his 
De .Jure Belli Pacis’’ coherent system .of law for the 
aggregation of states. 
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But I turn from this interesting line of thought, to consider, 
first, the part played by the United States in shaping the modern 
tendencies of International Law, and, next, whither those tend- 
encies run. I have already spoken of the International writers 
of whom you are justly proud. It is not too much to say that 
the undoubted stream of tendency in modern International Law 
to mitigate the horrors of war, to humanize or to make less 
inhuman its methods, and to narrow the area of its consequential 
evils, is largely due to the policy of your Statesmen and the 
moral influence of your Jurists. 

The reason why you thus early in your young history as an 
independent Power took so leading and noble a part in the 
domain of International Law is not far to seek; — it is at once 
obvious and interesting. 

In the first place you were born late, in the life of the world, 
into the family of Nations. The common Law of England you 
had indeed imported and adopted as Colonists in some of the 
States, but subject as you then were to the Mother Country, you 
had no direct interest or voice in International relations, which 
were entirely within the domain of the Sovereign power. But 
when you asserted your Independence, the Laws of the Family 
of Nations, of which you then became a Member, were bound 
up with and became in part the justification for your existence 
as a sovereign power, and assumed for you importance and pre- 
eminence beyond the common law itself. Further, your re- 
moteness from the conflicts of European powers and the wisdom 
of your Rulers in devoting their energies to the consolidation 
and development of home affairs gave to your people a special 
concern in that side of International Law which affects the 
interests, rights and obligations of Neutrals; and thus, it has 
come to pass that your writers have left their enduring mark on 
the Law of Nations touching allegiance, nationality, neutraliza- 
tion and neutrality, although as to these there are points which 
still remain indeterminate. 

It is substantially true to say that while to earlier writers is 
mainly due the formulation of Rules relating to a state of War, 
to the United States,— to its judges, writers and statesmen, we 
largely owe the existing rules which relate to a state of peace 
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and which affect the rights and obligations of powers, which, 
during a state of War, are themselves at Peace. 

On the other hand, while in Great Britain, writers of great 
distinction on International Law are not wanting, and while the 
Judges of her Prize Courts have done a great work in systematiz- 
ing and justifying on sound principles the Law of Capture and 
Prize, it is true to say that British Lawyers did not apply them- 
selves, early, or with great zeal, to the consideration of Inter- 
national Jurisprudence. 

Nor, again, is the reason far to seek. Great Britain had 
existed for centuries before International Law, in the modern 
sense, came into being. The main body of English Law was 
complete. The common law, springing from many sources, 
had assumed definite and comprehensive proportions. It suf- 
ficed for the needs of the time. Neither English Statesmen 
nor English Lawyers experienced the necessity which was 
strongly felt on the Continent of Europe—the constant 
theater of War — for the formulation of rules of international 
conduct. 

The need for these was slowly forced upon England, and, it 
is hardly too much to say that, to the British Admiral, accus- 
tomed to lord it on the High Seas, International Law at first 
came, not as a blessing and an aid, but, as a perplexing 
embarrassment. 

Notwithstanding all this, there is a marked agreement between 
English and American writers as to the manner in which Inter- 
national law is treated. They belong to the same school—a 
school distinctly different from that of writers on the Continent 
of Europe. The essential difference consists in this: Whereas 
in the latter, what I shall call the ethical and metaphysical treat- 
ment is followed, in the former, while not ignoring the important 
part, which Ethics play in the consideration of what Interna- 
tional Law ought to be, its writers for the most part carefully 
distinguish between what is, in fact, International Law from 
their views of what the Law ought to be. Their treatment is 
mainly historical. 

By most Continental writers, and by none more than Haute- 
feuille, what is, and what he thinks ought to be Law, theory 
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and fact, Law and so-called rules of nature and of right, are 
mixed up in a way at once confusing and misleading. 

One distinguished English writer indeed, the late Sir Henry 
Maine, thought that he had discovered a fundamental difference 
between English and American Jurists as to the view taken of 
the obligation of International Law. 

His opinion was based on the Judgments of the English Judges 
in the celebrated Franconia case, in which it was held that the 
English Courts had no jurisdiction to try a foreigner for a crime 
committed on the High Seas although within a marine league 
from the British coast. The case was decided in 1876 and is 
reported in 2d Vol. of the Law Reports, Exchequer Division, 
p- 63. The facts were these: The Defendant was Captain 
Keyn, a German subject, in charge as Captain, of the German 
Steamship Franconia. When off Dover the Franconia, at a 
point within two and a haif miles of the beach, ran into and 
sank a British steamer, Strathclyde, thereby causing loss of 
life. The facts were such as to constitute, according to English 
Law, the crime of manslaughter, of which the defendant was 
found guilty by the jury, but the learned Judge who tried the 
case at the Central Criminal Court reserved, for further consid- 
eration by the Court of Crown Cases Reserved, the question 
whether the Central Criminal Court had jurisdiction over the 
defendant, a foreigner, in respect of an offense committed by 
him on the High Seas, but within a marine league of the shore. 
All the members of the Court were of opinion that the chief 
Criminal Courts, that is to say, the Courts of Assize and the 
Central Criminal Court, were clothed with jurisdiction to ad- 
minister justice in the bodies of counties, or, in other words, in 
English territory , and that from the time of Henry the VIII a 
court of special commissioners, and, later, the Central Criminal 
Court (in which the defendant had been tried) had been invested 
by statute with the jurisdiction previously exercised by the Lord 
High Admiral on the High Seas. But the majority held that 
the marine league belt was not part of the territory of England, 
and therefore not within the bodies of counties, and also that 
the Admiral had had no jurisdiction over Foreigners on the 
High Seas. The minority, on the other hand, held that the 
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marine belt was part of the territory of England and that the 
Admiral had had jurisdiction over Foreigners within those 
limits. 

While I do not say that I should nave arrived at the conclu- 
sions of historical fact of the majority, I am by no means clear 
that the judges of the United States, accepting the same data as 
did the majority of the English Judges, would not have decided 
in the same way. But however this may be, the views of the 
majority do not seem to me to warrant the assumption of Sir 
Henry Maine that the case fundamentally affects the view taken 
of the authority of International Law. 

What it does incidentally reveal is a constitutional difference 
between the United States and Great Britain as to the methods 
by which the Municipal Courts acquire, at least in certain cases, 
jurisdiction to try and to punish offenses against International 
Law. 

An example of that difference is ready to hand. Improved 
and stricter views of neutral duties constitute one of the great 
developments of recent times. 

These views were (for reasons to which I have already 
adverted) adopted earlier and more fully in the United States 
than in England. What was thereupon the action of the 
Executive? No sooner had Washington, as President, and 
Jefferson, as Secretary of State, promulgated the rules of neu- 
trality by which they intended to be guided than they caused 
Gideon Henfield, an American citizen, to be tried for taking 
service on board a French Privateer, as being a criminal act, 
because in contravention of those Rules. Political feeling 
procured an acquittal, in spite of the Judge’s direction. 

Later no doubt Congress passed the Act of 1794, making 
such conduct criminal, not (as I gather), because it was admitted 
to be necessary, but, simply to strengthen the hands of the 
Executive. 

I can hardly doubt how the same case would have been 
dealt with in England. 

Assuming the doing of the acts forbidden by Proclamation 
of neutrality, although infractions of International Law, not 

.to be misdemeanors at common law, and not to have been 
VOL. XXX. 42 
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made offenses by Municipal Statute, the Judges (I cannot 
doubt) would have said the act was yesterday legal or at least 
not illegal and that, municipal law not having declared it a 
crime, they could not so declare it. According to the law of 
England a Proclamation by the Executive, in however solemn 
form, has no legislative force unless an Act of Parliament has 
so enacted. Parliament has in fact so enacted as to Orders of 
the Queen in Council in many cases But assuming the law to 
be as I have stated, it points to no failure in England to recog- 
nize the full obligation of International Law as between States. 
For, notwithstanding isolated expressions of opinion uttered in 
times of excitement, it will not to-day be doubted that it is the 
duty of States to give effect tothe obligations of International 
Law by Municipal legislation, where that is necessary, and, to 
use reasonable efforts to secure the observance of that law. 

In England we have an old Constitution under which we are 
accustomed to fixed modes of Legislation, and when at last we 
accept a new development of International Law, we look to those 
methods to give effect to it. Indeed, that habit of looking to 
Legislation to meet new needs and developments, even in 
mternal concerns, a habit confirmed and strengthened in the 
current century, has done much to restrain the Judges from that 
bold expansion of principle to meet new cases, which, when 
Legislation was less active, marked judicial utterances. 

On the other hand, with you things are materially different. 
Your constitution is still so modern that equally fixed habits of 
looking to Legislation have not had time to grow up. Mean- 
while that moiern Constitution, is, from time to time, assailed 
by still more modern necessities, and the methods for its amend- 
ment are not swift or easy. The structure has not become com- 
pletely ossified. Hence has arisen what I may call a flexibility 
of interpretation, applied to the constitution of the United 
States, for which I know no parallel in English judicature, 
and which seems to me to exceed the latitude of interpretation 
observed by your Judges in relation to Acts of Congress. I 
refer as examples, to the emancipation of the Slaves by Presi- 
dent Lincoln during the Civil War, which was justified as an 
act covered by the necessities of the case and within the ‘* war 
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power’ conferred on the Executive by the Constitution; and, 
also, to the judicial declaration, by the Supreme Court, of the 
validity of the Act of Congress making Greenbacks legal tender, 
on the ground that certain express powers, as to currency, being 
vested in Congress by the Constitution, the power of giving 
forced circulation to paper flowed from them as a desirable, if 
not a necessary, implication. With us no such difficulties arise. 
Our Constitution is unwritten, and, the Legislature is omnipo- 
tent. With you, the Constitution is written, and, the judicial 
power interprets it, and may declare the highest act of Congress 
null and void as unconstitutional. With us there can, in the 
strict sense of the words, be no such thing as an unconstitutional 
act of Parliament. 

I turn now, to the consideration of what characterizes the 
later tendencies of International. Law. In a word it is their 
greater humanity. 

When Menelik, Emperor of Abyssinia, was recently reported 
to have cut off the right arms and feet of 500 prisoners, the 
civilized world felt a thrill of horror. Yet the time was when 
to treat prisoners as slaves and permanently to disable them 
from again bearing arms, were regarded as common incidents 
of belligerent capture. Such acts would once have excited no 
more indignation than did the inhumanities of the African Slave 
Trade before the days of Clarkson and Wilberforce. 

Let us hope that it is no longer possible to do as Louis XIV 
did in his devastation of the Palatinate, or to do as he threat- 
ened to do, break down the dykes and overwhelm with disaster 
the Low countries. Let us hope, too, that no modern Napoleon 
would dare to decree as the first Napoleon did in his famous 
or infamous seront brulées edicts of 1810. The force of 
public opinion is too strong and it has reached a higher moral 
plane. 

A bare recital of some of the important respects in which the 
evils of war have been mitigated by more humane customs must 
suffice. 

Amongst them are: (1) the greater immunity from attack of 
the persons and property of enemy-subjects in a hostile country ; 
(2) the restrictions imposed on the active operations of a Bellig- 
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erent when occupying an enemy’s country; (3) the recognized 
distinction between subjects of the enemy, combatant and non- 
combatant; (4) the deference accorded to Cartels, safe conducts 
and Flag of Truce; (5) the protection secured for ambulances 
and Hospitals and for all engaged in tending the sick and 
wounded — of which the Geneva Red Cross Convention of 1864 
is a notable illustration; (6) the condemnation of the use of 
instruments of warfare which cause needless suffering. 

In this field of humane work the United States took a promi- 
nent part. When the Civil War broke out President Lincoln 
was prompt in intrusting to Professor Franz Lieber the duty of 
preparing a Manual of systematized Rules for the conduct of 
forces in the Field — Rules aimed at the prevention of those 
scenes of cruelty and rapine which were formerly a disgrace to 
humanity. That Manual has, I believe, been utilized by the 
Governments of England, France and Germany. 

Even more important are the changes wrought in the position 
of Neutrals in war times; who, while bound by strict obligations 
of neutrality, are in great measure left free and unrestricted in 
the pursuit of peaceful trade. 

But in spite of all this who can say that these times breathe 
the spirit of Peace. There is War inthe air. Nations armed 
to the teeth prate of Peace, but there is no sense of Peace. 
One sovereign burdens the industry of his people to maintain 
military and naval armanent at war strength, and his neighbor 
does the like and justifies it by the example of the other; and 
Great Britain, insular though she be, with her Imperial Inter- 
ests scattered the world over, follows, or is forced to follow, 
in the wake. If there be no War, there is at best an armed 
Peace. 

Figures are appalling. Itake those for 1895. In Austriathe 
annual cost of Army and Navy was, in round figures, 18 millions 
sterling; in France 37 millions; in Germany 27 millions; in 
Great Britain 36 millions; in Italy 13 millions and in Russia 52 
millions. 

The significance of these figures is increased if we compare 
them with those of former times. The normal cost of the 
armaments of war has of late years enormously increased. 
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The annual interest on the public debt of the Great Powers is a 
war tax. Behind this array of facts stands a tragic figure. It 
tells a dismal tale. It speaks of over-burthened industries, of a 
waste of human energy unprofitably engaged, of the squander- 
ing of treasure which might have let light into many lives, of 
homes made desolate, and all this, too often, without recompense 
in the thought that these sacrifices have been made for the love 
of country or to preserve national honor or for national safety. 
When will Governments learn the lesson that wisdom and justice 
in Policy are a stronger security than weight of armament? 


** Ah! when shall all men’s good, 
Be each man’s Rule, and Universal Peace, 
Lie likea shaft of light, across the Land.”’ 


It is no wonder that men — earnest men — enthusiasts if you 
like, impressed with the evils of war, have dreamt the dream 
that the Millennium of Peace might be reached by establishing 
a universal system of International Arbitration. 

The cry for Peace is an old world cry. It has echoed 
through all the ages, and arbitration has long been regarded as 
the handmaiden of Peace. Arbitration has, indeed, a venerable 
history of its own. According to Thucydides, the Historian of 
the Peloponnesian War, Archidamus, King of Sparta, declared 
that ‘* it was unlawful to attack an enemy who offered to answer 
for his acts before a Tribunal of Arbiters.’’ 

The 50 years Treaty of Alliance between Argos and Lace- 
daemon contained a clause to the effect that if any difference 
should arise between the contracting parties, they should have 
recourse to the arbitration of a neutral Power, in accordance 
with the custom of their Ancestors. These views of enlightened 
Paganism have been re-inforced in Christian times. The Roman 
Emperors for a time, and afterwards in fuller measure the Popes 
(as we have seen) by their arbitrament often preserved the 
Peace of the old world and prevented the sacrifice of blood and 
treasure. But from time to time, and more fiercely when the 
influence of the Head of Christendom lessened, the passions of 
men broke out, the lust for Dominion asserted itself and many 
parts of Europe became so many fields of Golgotha. In our 
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own times the desire has spread and grown strong for peaceful 
methods for the settlement of International disputes. The 
reason lies on the surface. Men and Nations are more enlight- 
ened; the grievous burthen of military armaments is sorely 
felt, and in these days when, broadly speaking, the people are 
enthroned, their views find free and forcible expression in a 
world-wide Press. The movement has been taken up by societies 
of thoughtful and learned men in many places. The ‘‘ Bureau 
International de la Paix’’ records the fact that some 94 volun- 
tary Peace Associations exist, of which some 40 are in Europe 
and 54 in America. Several Congresses have been held in 
Europe to enforce the same object, and in 1873 there was estab- 
lished at Ghent the ‘* Jnstitut du Droit International,’’ the 
declared objects of which are to put International Law on a 
scientific footing, to discuss and clear up moot points, and to 
substitute a system of rules conformable to right for the blind 
chances of force and the lavish expenditure of human life. 

In 1873 also the Association for the Reform and Codification 
of the Law of Nations was formed, and it is to-day pursuing 
active Propaganda under the name of the International Law Asso- 
ciation, which it adopted in 1894. It also has published a Report 
affirming the need of a system of International Arbitration. 

In 1888 a Congress of Spanish and American Jurists was 
held at Lisbon, at which it was resolved that it was indispen- 
sable that a Tribunal of Arbitration should be constituted with 
a view to avoid the necessity of war between nations. 

But more hopeful still — the movement has spread to Legisla- 
tive representative bodies. As far back as 1833 the Senate of 
Massachusetts proclaimed the necessity for some peaceful means 
of reconciling International differences, and affirmed the expe- 
diency of establishing a Court of Nations. 

In 1890 the Senate and the House of Representatives of 
the United States adopted a concurrent Resolution, requesting 
the President to make use of any fit occasion to enter into nego- 
tiations with other Governments, to the end that any difference 
or dispute, which could not be adjusted by diplomatic agency, 
might be referred to arbitration and peacefully adjusted by such 
means. 
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The British House of Commons in 1893 responded by passing 
unanimously a Resolution expressive of the satisfaction it felt 
with the action of Congress, and of the hope that the Govern- 
ment of the Queen would lend its ready co-operation to give 
effect to it. President Cleveland officially communicated this 
last Resolution to Congress, and expressed his gratification that 
the sentiments of two great and kindred nations were thus 
authoritatively manifested in favor of the national and peace- 
able settlement of International quarrels by recourse to honor- 
able arbitration. The Parliaments of Denmark, Norway, and 
Switzerland and the French Chamber of Deputies have followed | 
suit. 

It seemed eminently desirable that there should be some 
agency, by which members of the great Representative and Leg- 
islative Bodies of the World, interested in this far-reaching ques- 
tion, should meet on a common ground and discuss the basis for 
common action. 

With this object there has recently been founded ‘* The Per- 
manent Parliamentary Committee in favor of Arbitration and 
Peace,’’ or, as it is sometimes called ‘* The Inter-Parliamentary 
Union.’’ This Union has a permanent organization — its office 
is at Berne. Its members are not vain Idealists. They are 
men of the world. They do not claim to be regenerators of 
mankind, nor do they promise the millennium, but they are 
doing honest and useful work in making straighter and less 
difficult, the path of intelligent progress. Their first formal 
meeting was held in Paris in 1889 under the Presidency of the 
late M. Jules Simon; their second in 1890 in London under the 
Presidency of Lord Herschell, ex-Lord Chancellor of Great 
Britain; their third in 1891 at Rome under the Presidency of 
Signor Bianchieri; their fourth in 1892 at Berne under the Pres- 
idency of M. Droz; their fifth in 1894 at the Hague under the 
Presidency of M. Rohnsen; their sixth in 1895 at Brussels under 
the Presidency of M. Deschamps; and their seventh will, it is 
arranged, be held this year at Buda-Pesth. Speaking in this 
place I need only refer, in passing, to the remarkable Pan- 
American Congress held in your States in 1890 at the instance 
of the late Mr. Blaine, directed to the same peaceful object. 
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It is obvious, therefore, that the sentiment for peace and in 
favor of Arbitration as the alternative for war, is growing 
apace. How has that sentiment told on the direct action of 
Nations? How far have they shaped their Policy according to 
its methods? The answers to these questions are also hopeful 
and encouraging. 

Experience has shown that, over a large area, International 
differences may honorably, practically and usefully be dealt 
with by peaceful arbitrament. There have been since 1815 some 
sixty instances of effective International Arbitration. To thirty- 
two of these the United States have been a party and Great 
Britain to some twenty of them. 

There are many instances also of the introduction of Arbi- 
tration clauses into Treaties. Here again the United States 
appear in the van. Amongst the first of such Treaties —if 
not the very first — is the Guadaloupe-Hidalgo Treaty of 1848 
between the United States and Mexico. Since that date many 
other countries have followed this example. In the year 1873 
Signor Mancini recommended that, in all Treaties to which Italy 
was a party, such a clause should be introduced. Since the 
Treaty of Washington such clauses have been constantly inserted 
in Commercial, Postal and Consular Conventions. They are to 
be found also in the delimitation Treaties of Portugal with 
Great Britain and with the Congo Free State made in 1891. 
In 1895 the Belgian Senate, in a single day, approved of four 
Treaties with similar clauses, namely, Treaties concluded with 
Denmark, Greece, Norway and Sweden. 

There remains to be mentioned a class of Treaties in which 
the principle of arbitration has obtained a still wider accept- 
ance. The Treaties of 1888 between Switzerland and San 
Salvador, of 1888 between Switzerland and Ecuador, of 1888 
between Switzerland and the French Republic and of 1894 
between Spain and Honduras, respectively contain an agreement 
to refer all questions in difference, without exception, to arbitra- 
tion. Belgium has similar Treaties with Venezuela, with the 
Orange Free State and with Hawaii. 

These facts, dull as is the recital of them, are full of interest 
and hope for the future. 
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But are we thence to conclude that the Millennium of Peace 
has arrived — that the Dove bearing the olive branch has re- 
turned to the Ark, sure sign that the waters of international 
strife have permanently subsided? 

I am not sanguine enough to lay this flattering unction to my 
soul. Unbridled ambition — thirst for wide dominion — pride 
of power still hold sway, although I believe with lessened force 
and in some sort under the restraint of the healthier opinion of 
the world. 

But further, friend as I am of Peace, I would yet affirm that 
there may be even greater calamities than war —the dishonor 
of a nation, the triumph of an unrighteous cause, the perpetua- 
tion of hopeless and debasing tyranny : — 


War is honourable, 
In those who do their native rights maintain; 

In those whose swords an iron barrier are, 

Between the lawless spoiler and the weak; 

But is, in those who draw th’ offensive blade 

For added power or gain, sordid and despicable.” 


It behooves then all who are friends of Peace and advocates 
of Arbitration to recognize the difficulties of the question, to 
examine and meet these difficulties and to discriminate between 
the cases in which friendly Arbitration is, and in which it may 
not be, practically, possible. 

Pursuing this line of thought, the short-comings of Inter- 
national’ Law reveal themselves to us and demonstrate the grave 
difficulties of the position. 

The analogy between Arbitration as to matters in difference 
between individuals, and to matters in difference between nations, 
carries us but a short way. . 

In private litigation the agreement to refer is either enforce- 
able as a rule of Court, or, where this is not so, the award gives 
to the successful litigant a substantive cause of action. In either 
case there is behind the Arbitrator the power of the Judge to 
decree, and the power of the Executive to compel compliance 
with, the behest of the Arbitrator. There exist elaborate rules 
of Court and provisions of the Legislature governing the 
practice of arbitrations. In fine, such arbitration is a mode of 
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litigation by consent, governed by Law, starting from familiar 
rules, and carrying the full sanction of Judicial decision. Inter- — 
national Arbitration has none of these characteristics. It is a 
cardinal principle of the Law of Nations that each sovereign 
power, however politically weak, is internationally equal to any 
other power, however politically strong. There are no Rules of 
International Law relating to arbitration, and of the Law itself 
there is no authoritative exponent nor any recognized authority 
for its enforcement. 

But there are differences to which, even as between individuals, 
arbitration is inapplicable — subjects which find their counter- 
part in the affairs of nations. Men do not arbitrate where 
character is at stake, nor, will any self-respecting nation readily 
arbitrate on questions touching its national independence or 
affecting its honor. 

Again, a nation may agree to arbitrate and then repudiate its 
agreement. Who is to coerce it? Or, having gone to arbitra- 
tion and been worsted it may decline to be bound by the Award. 
Who is to compel it? 

These considerations seem to me to justify two conclusions: 
The first is that arbitration will not cover the whole field of 
International controversy, and the second that unless and until 
the Great Powers of the World, in League, bind themselves to 
coerce a recalcitrant member of the Family of Nations — we 
have still to face the more than possible disregard by powerful 
States of the obligations of good faith and of justice. The 
scheme of such a combination has been advocated, but the signs 
of its accomplishment are absent. We have, as yet, no League 
of Nations of the Amphictyonic type. 

Are we then to conclude that Force is still the only power that 
rules the world? Must we then say that the sphere of arbitra- 
tion is a narrow and contracted one? 

By nomeans. The sanctions which restrain the wrong-doer — 
the breaker of public faith —the disturber of the peace of the 
world, are not weak, and, year by year, they wax stronger. 
They are the dread of war and the reprobation of mankind. 
Public opinion is a force which makes itself felt in every corner 
and cranny of the world, and is most powerful in the commu- 
nities most civilized. In the public Press and in the Telegraph, 
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it possesses agents by which its power is concentrated, and 
speedily brought to bear where there is any public wrong to be 
exposed and reprobated. It year by year gathers strength as 
general enlightenment extends its empire, and a higher moral 
altitude is attained by mankind. It has no ships of war upon 
the seas or armies in the field, and yet great Potentates tremble 
before it and humbly bow to its Rule. 

Again Trade and Travel are great pacificators. The more 
Nations know of one another, the more Trade relations are estab- 
lished between them, the more goodwill and mutual interest grow 
up; and, these are powerful agents working for Peace. 

But although I have indicated certain classes of questions 
on which sovereign powers may be unwilling to arbitrate, I am 
glad to think that these are not the questions which most com- 
monly lead to war. It is hardly too much to say that Arbitration 
may fitly be applied in the case of by far the largest number of 
questions which lead to International differences. Broadly 
stated, (1) wherever the right in dispute will be determined by 
the ascertainment of the true facts of the case; (2) where, the 
facts being ascertained, the right depends on the application of 
the proper principles of International Law to the given facts and 
(3) where the dispute is one which may properly by adjusted on 
a give-and-take principle, with due provision for equitable com- 
pensation, as in cases of delimitation of territory and the like — 
in such cases, the matter is one which ought to be arbitrated. 

The question next arises what ought to be the constitution of 
the Tribunal of Arbitration? Is it to be a Tribunal ad hoc, or is 
it to be a permanent International Tribunal? 

It may be enough to say, that at this stage, the question of 
the constitution of a permanent Tribunal is not ripe for practical 
discussion, nor will it be until the majority of the Great Powers 
have given in their adhesion to the principle. But whatever may 

be said for vesting the authority in such Powers to select the 
Arbitrators, from time to time, as occasion may arise, I doubt 
whether in any case a permanent Tribunal, the members of which 
shall be a priori designated, is practicable or desirable. In the 
first place what, in the particular case, is the best Tribunal must 
largely depend upon the question to be arbitrated. But apart 
from this, I gravely doubt the wisdom of giving that character 
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of permanence to the personnel of any such Tribunal. The 
interests involved are commonly so enormous and the forces of 
national sympathy, pride and prejudice, are so searching, so 
great and so subtle, that I doubt whether a Tribunal, the mem- 
bership of which had a character of permanence, even if solely 
composed of men accustomed to exercise the judicial faculty, 
would long retain general confidence, and, I fear, it might 
gradually assume intolerable pretensions. 

There is danger, too, to be guarded against from another 
quarter. So long as War remains the sole Court wherein to 
try International quarrels, the risks of failure are so tremen- 
dous, and, the mere rumor of war so paralyzes commercial and 
industrial life, that pretensions wholly unfounded will rarely be 
advanced by any nation, and, the strenuous efforts of statesmen, 
whether immediately concerned or not, will be directed to pre- 
vent war. But if there be a standing Court of Nations, to 
which any power may resort, with little cost and no risk, the 
temptation may be strong to put forward pretentious and un- 
founded claims, in support of which there may readily be found, 
in most countries, (can we except even Great Britain and the 
United States?) busybody Jingoes only too ready to air .their 
spurious and inflammatory patriotism. 

There is one influence which by the Law of Nations may be 
legitimately exercised by the Powers in the interests of Peace — 
I mean Mediation. 

The Plenipotentiaries assembled at the Congress of Paris, 
1856, recorded the following admirable sentiments in their 23rd 
protocol: ‘* The Plenipotentiaries do not hesitate to express, in 
the names of their Governments, the wish that States between 
which any serious misunderstanding may arise should, before 
appealing to arms, have recourse as far as circumstances may 
allow to the good offices of a friendly power. The Plenipoten- 
tiaries hope that the Governments not represented at the Con- 
gress will unite in the sentiment which has inspired the wish 
recorded in the present protocol.’ 

In the treaty which they concluded they embodied, but with 
a more limited application, the principle of mediation, more 
formal than that of good offices, though substantially similar 
to it. In case of a misunderstanding between the Porte and 
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any of the signatory powers, the obligation was undertaken 
‘‘before having recourse to the use of force, to afford the 
other contracting parties the opportunity of preventing such 
an extremity by means of their mediation.’’ (Art. 8). Under 
this article Turkey, in 1877, appealed to the other powers to 
mediate between her and Russia. It is not, perhaps, to be 
wondered at, considering the circumstances, that the appeal did 
not succeed in preventing the Russo-Turkish War. But. the 
powers assembled in the African Conference at Berlin were not 
discouraged from repeating the praiseworthy attempt, and in 
the final act of that Conference the following proviso ( Article 
12) appears :— 

‘¢In case of a serious disagreement arising between the sig- 
natory powers on any subjects within the limits of the Territory 
mentioned in Article 1 and placed under the regime of commer- 
cial freedom, the Powers mutually agree, before appealing to 
arms, to have recourse to the mediation of one or more of the 
neutral powers.”’ 

It is to be noted that this provision contemplates not arbitra- 
tion but mediation, which is a different thing. The Mediator is 
not, at least, in the first instance, invested, and does not seek to 
be invested, with authority to adjudicate upon the matter in 
difference. He is the friend of both parties. He seeks to 
bring them together. He avoids a tone of dictation to either. 
He is careful to avoid, as to each of them, anything which may 
wound their political dignity or their susceptibilities. If he 
cannot compose the quarrel, he may at least narrow its area and 
probably reduce it to more limited dimensions, the result of 
mutual concessions; and, having narrowed the issues, he may 
pave the way for a final settlement by a reference to arbitration 
or by some other method. 

This is a Power often used, perhaps not so often as it ought to 
be — and with good results. 

- It is obvious that it requires tact and judgment, as to mode, 
time and circumstance, and that the task can be undertaken 
hopefully, only where the Mediator possesses great moral influ- 
ence, and, where he is beyond the suspicion of any motive 
except desire for Peace and the public good. 

There is, perhaps, no class of question in which mediation 
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may not, time and occasion being wisely chosen, be usefully 
employed, even in delicate questions affecting national honor 
and sentiment. 

Mr. President, 1 come to an end. I have but touched the 
fringe of a great subject. No one can doubt that sound and 
. well-defined rules of International Law conduce to the progress 
of civilization and help to insure the Peace of the World. 

In dealing with the subject of arbitration I have thought it 
right to sound a note of caution, but it would, indeed, be a 
reproach to our nineteen centuries of Christian civilization, if 
there were now no better method, for settling international dif- 
ferences, than the cruel and debasing methods of war. May we 
not hope that the people of these States and the people of the 
Mother Land —kindred peoples — may, in this matter, set an 
example, of lasting influence, to the world? They are blood 
relations. They are indeed separate and independent peoples 
but neither regards the other as a Foreign nation. 

We boast of our advance and often look back with pitying 
contempt on the ways and manners of generations gone by. Are 
we ourselves without reproach? Has our Civilization borne the 
true marks? Must it not be said, as has been said of Religion 
itself, that countless crimes have been committed in its name? 
Probably it was inevitable that the weaker races should, in the 
end, succumb, but have we always treated them with considera- 
tion and with justice? Has not civilization too often been pre- 
sented to them at the point of the bayonet and the Bible by the 
hand of the Filibuster? And apart from races we deem bar- 
barous, is not the passion for dominion and wealth and power 
accountable for the worst chapters of cruelty and oppression 
written in the World’s History. Few peoples — perhaps none — 
are free from this reproach. What indeed is true Civilization? 
By its fruit you shall know it. It is not dominion, wealth, 
material luxury; nay, not even a great Literature and Education 
wide spread— good though these things be. Civilization is not 
a veneer; it must penetrate to the very heart and core of 
societies of men. 

Its true signs are thought for the poor and suffering, chiv- 
alrous regard and respect for woman, the frank recognition of 
human brotherhood, irrespective of race or color or nation or 
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religion, the narrowing of the domain of mere force as a gov- 
erning factor in the world, the love of ordered freedom, abhor- 
rence of what is mean and cruel and vile, ceaseless devotion to 
the claims of justice. Civilization in that, its true, its highest 
sense, must make for Peace. We have solid grounds for faith 
in the Future. Government is becoming more and more, but in 
no narrow class sense, government of the people by the people 
and for the people. Populations are no longer moved and 
manceuvred as the arbitrary will or restless ambition or caprice 
of Kings or Potentates may dictate. And although democracy 
is subject to violent gusts of passion and prejudice, they are 
gustsonly. The abiding sentiment of the masses is for peace — 
for peace to live industrious lives and to be at rest with all man- 
kind. With the Prophet of old they feel — though the feeling 
may find no articulate utterance — ‘‘ how beautiful upon the 
mountains are the feet of him that bringeth good tidings, that 
publisheth peace.”’ 

Mr. President, I began by speaking of the two great divis- 
ions — American and British — of that English speaking world 
which you and I represent to-day, and with one more reference 
to them I end. 

Who can doubt the influence they possess for insuring the 
healthy progress and the peace of mankind? But if this in- 
fluence is to be fully felt, they must work together in cordial 
friendship, each people in its own sphere of action. If they 
have great power, they have also great responsibility. No cause 
they espouse can fail; no cause they oppose can triumph. The 
future is, in large part, theirs. They have the making of history 
in the times that are to come. The greatest calamity that could 
befall would be strife which should divide them. 

Let us pray that this shall never be. Let us pray that they, 
always self-respecting, each in honor upholding its own Flag, 
safeguarding its own Heritage of right and respecting the rights 
of others, each in its own way fulfilling its high national destiny, 
shall yet work in harmony for the Progress and the Peace of 
the World. 
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GOVERNMENT BY LAWYERS.! 


In the ruder stages of human development the offices of 
military leader, legislator, magistrate, priest, and physician, are 
often united in one person; of which we see instances in the 
Angekok of the Esquimaux, and the medicine-man of our 
native tribes. As mankind progresses in its development, each 
of these offices becomes more complicated and requires for its 
ministry a longer study, a more patient application, and a more 
varied experience; each, therefore, demands for its successful 
prosecution, all the time and strength of its incumbent; and in 
the general division of labor and exertion, each falls to the lot 
of single individuals, who, in time, form a separate class in the 
body politic. In the public opinion of vital nations, the general, 
the man whose skill and courage leads the people to military 
successes, stands first in the public estimation: it is only in de- 
caying civilizations, like that of China, that the scholar is pre- 
ferred before the soldier. Next in importance to the soldier, in 
every vital State, stands the lawyer, the man who makes, 
expounds, and administers the laws. Behind him, with hourly 
diminishing importance, comes the priest, the clergyman, the 
man whose profession is supposed to concern our relations with 
the eternal world; a profession which, though in past ages 
clouded with superstition and stained with crime, has been ren- 
dered luminous with a long array of saints, martyrs, and 
philanthropists. A subdivision of the same profession, from 
the condition which it occupied in the ealier stages of human 
development, brings immediately behind him that profession 
which, though perhaps the least obtrusive, is not the least useful 
of any, which abounds in noble and gifted men, whose whole 
lives, careless of gain and of self, are devoted with disinterested 


2 An address delivered by Seymour 30, 1896. See this address referred to 
D. Thompson before the Bar Associa- in our department of *‘ Notes ”’ in this 
tion of Texas, at Galveston, on July number.— Eps. AM. Law REv. 
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zeal to the advancement of human knowledge and the mitigation 
of human suffering. 

In the monarchical stages of government, the first and third of 
these professions, that of the soldier and the priest, have com- 
bined to tyrannize and oppress mankind; and the human family 
have been weighted down for ages by a double tyranny which it 
has seemed impossible to lift, —the terrors of superstition and 
the power of the sword. Government by the priest alone has 
been long endured by mankind, and has not been found the worst 
of human government. Laws based upon religion, and religion 
associated with morals and with justice, and justice administered, 
as in the Jewish Sanhedrim, in the presence of God himself, and 
consequently without the aid of lawyers, have been, in ruder 
ages, a much more tolerable kind of government than the mere 
caprice of the sword. But when the priest forgot the sancti- 
ties of his holy office, and lent himself to the aid of the military 
despot, mankind discovered that the most grievous of all govern- 
ments, the hardest to be borne, and the hardest to shake off, 
was a government of the soldier and the priest combined. 

You men of Texas conquered your liberties from such a gov- 
ernment; and in your Declaration of Independence, adopted on 
the second day of March, 1836—a day which ought forever to 
be a sacred holiday in Texas — you emphasized your unalterable 
opposition to such a government, in language that will go sound- 
ing down the ages. You charged that ‘ the Federal republican 
constitution of your then country — that is, of the Republic of 
Mexico — which you had sworn to support, no longer had a 
substantial existence ; that the whole nature of your government 
had been forcibly changed, without your consent, from a 
restricted, federative republic, composed of sovereign States, to 
a consolidated, central military despotism, in which every inter- 
est was disregarded but that of the army and the priesthood, 
both the eternal enemies of civil liberty, the ever-ready minions 
of power, and the usual instruments of tyrants.’! You charged 
that the Mexican nation, in the late changes made in the gov- 
ernment by General Antonio Lopez de Santa Anna, who, having 

1 Declaration of Independence of general convention at Washington, 
the Republic of Texas, adopted inthe Texas, on March 2d, 1836, 
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overturned the constitution of his country, now offered you as the 
cruel alternative, either to abandon your homes, acquired by so 
many privations, or to submit tothe most intolerable of alltyranny, 
the combined despotism of the sword and the priesthood.! You 
arraigned the Mexican government for denying to you the right 
of worshiping the Almighty according to the dictates of your 
consciences, by the support of a national religion, calculated to 
promote the temporary interest of its human functionaries, 
rather than the glory of the true and living God.’ For these 
and other enumerated grievances you Texans, by that immortal 
instrument, severed your political connection with the Mexican 
nation, declared yourselves to be a free and independent repub- 
lic, and, ‘conscious of the rectitude of your intentions, you 
fearlessly and confidently committed the issue to the Supreme 
Arbiter of the destiny of nations.’ 

That great first charter of your liberties was undoubtedly 
drawn by the hand of a lawyer. The members of the legal 
profession, always conspicuous as public leaders, played a most 
important part in your struggle for independence. They 
commanded your companies, your regiments, and your expedi- 
tionary forces. Sam Houston, who commanded your Army of 
Liberation on the field of San Jacinto, where you defeated 
and took prisoner the Mexican Dictator, and finally achieved 
your independence, — was a lawyer no less than a soldier. Nor, 
after you had achieved your independence, were you unmindful 
of the legal profession in bestowing civic honors. Fourteen of 
your counties are named for distinguished judges. Shall I call 
that roll of honor? Their names are Collingsworth, Donley, 
Ector, Gray, Handsford, Hemphill, Hutchinson, Lipscomb, 
Mills, Ochiltree, Oldham, Wheeler, Wilson, Winkler. A 
still greater number, perhaps, bear the names of distinguished 
lawyers who never ascended the judicial bench, but who rendered 
important services to their country in its struggle for independ- 
ence, and in its subsequent political development. In your last 
legislature, in a House of Representatives composed of 128 


1 Tbid., § 3. 3 It was drawn by George G. Chil- 
2 Ibid., § 12. dress, after whom Childress County, 
in the State of Texas, is named. 
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members, 51 were lawyers. Ina Senate composed of 31 mem- 
bers, 22 were lawyers. And your Governor, Secretary of State, 
Attorney-General, Railroad Commissioners, and Land Office 
Commissioner, are all lawyers. 

These digressions into historical facts, which have a pecu- 
liar and tender meaning for you Texans, will serve to illus- 
trate the dual truth that no species of human government 
is more oppressive and more odious than the combined govern- 
ment of the priest and the soldier; and that lawyers, among our 
race at least, always play a conspicuous part in struggles for 
liberty. ‘Lawyers have always been an inconvenience to des- 
pots. The tyrant is continually stumping his toe against the 
lawyer. Napoleon, the son of a lawyer, hated lawyers. When 
he first conspired to overturn the government of France, to 
drive out the legislature, and to make himself master of the 
liberties of his country, his proposition to his military co-con- 
spirators was to clean out the lawyers. 

Shall I extend this field of illustration? The Magna Charta, 
which the barons extorted from King John at Runnimede, was 
undoubtedly written by lawyers. It was a lawyer who first, in 
our ancestral country, disputed the doctrine that the king was 
above the law, and whose undaunted courage gave us that 
second charter of liberty, the Petition of Right. It must 
have been a lawyer who drew the celebrated Habeas Corpus 
Act. It must have been a lawyer who drew the celebrated 
statute, 1 Wm. and Mary 1, which settled the succession of 
the crown on its modern basis and declared the rights of the 
subject,— a statute from which the first eight amendments to 
the Federal constitution, placed there through the influence of 
Mr. Jefferson, were drawn, and whose essential provisions are 
embodied in the Declaration of Rights in every American State 
constitution. It was a lawyer who drew the Declaration of 
Independence, promulgated by the Congress of the thirteen 
British North American colonies on the Fourth of July, 1776. 


1 Sir Edward Coke. court reporter; and “‘ Jefferson’s Re 
? Thomas Jefferson, the author of ports,’ a small volume, will repay 
that immortal instrument, was not perusal by the learned and curious. 

only a lawyer, but, in a small way, a 
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It was Gambetta, a lawyer, who proclaimed the present French 
Republic in 1870. If the convention which framed the consti- 
tution of the United States, at once the greatest and the briefest 
political code that was ever written,— the greatest instrument, 
as was said by Mr. Gladstone, that was ever thrown off at a 
dash, so to speak, by the hand of man,—if that convention 
was presided over by a soldier, we have the testimony of 
** Elliott’s Debates *’ for the conclusion that its work was almost 
entirely the work of lawyers. And it may be truly said that 
that remarkable instrument, which established a government 
acting directly upon the people, which committed to the general 
government those matters which could not be safely or con- 
veniently left to the separate States, and which reserved to the 
separate States those liberties which could not be safely or con- 
veniently surrendered to the general government,—was the work 
of a collection of able and patriotic lawyers of that early day, 
who proceeded without model and almost without precedent. 
The same is true of all our State constitutions: they have been 
eminently the work of lawyers. While agriculture, commerce, 
manufactures, the arts, and literature have all been to some 
extent represented in our constitutional conventions, yet the 
representatives of these interests have occupied positions 
entirely subordinate to the positions occupied by the lawyers,— 
positions analogous to that of lay judges in Pennsylvania and 
New Jersey: they were there to be consulted on questions of 
fact merely, and were to nod their heads when the lawyers spake. 

Our Federal constitution was, as I have said, almost exclu- 
sively the work of lawyers. But it would have been destitute 
of all symmetry, and would have been but partially efficacious, 
if its interpretation had been left to the irregular and turbulent 
action of legislative bodies. It became, then, unavoidably 
necessary that its authoritative and final interpretation should 
be committed to that department of the government which, by 
reason of its learning, its open, orderly, and dignified methods 
of procedure, its habit of hearing argument in all cases before 
deciding, and of publishing the reasons for its decisions,— but, 
above all, by reason of the independence of its members from 
the other branches of the government, and even from the peo- 
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ple themselves, — because of the permanency of the tenure of 
their offices, — was alone suited to the performance of so great 
atask. It is true that the office of supreme interpreter of the 
constitution was never, by that instrument itself, committed to 
the Supreme Court. On the other hand, the little in the con- 
stitutional convention on the subject which has come down to 
us indicates a purpose to withhold it.! But the office was im- 
posed upon the court by an overwhelming and unavoidable 
logic. Its judges were, in conformity with the constitutional 
mandate, sworn to support the constitution, and they were not 
sworn to support acts of Congress. Whenever, therefore, in the 
exercise of their granted jurisdiction, they might be driven to 
a choice between upholding an act of Congress and upholding 
the constitution, their oaths of office, prescribed by the con- 
stitution itself, obliged them to uphold the latter. More- 
over, the constitution was a most solemn instrument, which 
did not become binding until ratified by three-fourths of the 
States; nor could it be amended without the consent of a like 
proportion of the States. But how trivial would the instru- 
ment have become if it could have been amended, or in part 
repealed, or disregarded, by a bare majority of the two houses 
of Congress, with the concurrence of the executive, in times of 
turbulence or popular excitement. The duty of the court, then, 
although never expressly enjoined upon it, when exercising its 
regular and proper jurisdiction, to refuse to enforce an act of 
Congress, or an act of a State legislature, which is plainly 
opposed to the national constitution, seems as unavoidable 
as a syllogism in logic or a theorem in geometry. This 
power on the part of the judicial branch of the govern- 
ment to set aside unconstitutional acts of legislation was not 
assumed without challenge; nor was it assumed for the 
first time by the Supreme Federal Tribunal: several State 
decisions asserted the power prior to the time when it was de- 
clared to exist by the Supreme Court of the United States in the 
case of Marbury v. Madison.? The exercise of the power, hav- 


1 See an article on this subject by 2 See an instructive article by Rob- 
Gov. Pennoyer, in 29 Am. Law Rev. ert Ludlow Fowler, 29 Am. Law Rev. 
856. 711, 722. 
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ing been vindicated by Chief Justice Marshall in that celebrated 
case, in language which, although possibly obiter, stands to this 
day unanswered and unanswerable, was asserted in turn by the 
highest judicatories of the States; and it has become so firmly 
embodied in our American constitutional jurisprudence, that 
it is not likely to be disturbed at any near period in the future, 


An obvious abuse of the power has exacted more attention and 
deserved more reprobation. One of the fundamental conceptions 
of our national constitution was an entire independence of the 
three departments of the government, each from the control or 
influence of the others. Following the doctrines of De Toque- 
ville, the framers of that instrument sought in that way to create 
a government of checks and balances, taking the just view that 
such a government would be more favorable to liberty. The 
legislative power was committed to the two houses of Congress, 
with a limited concurrence on the part of the executive. The 
appointment of public officers and the conduct of foreign rela- 
tions were committed to the concurrent action of the President 
and the Senate. The administration of public and private jus- 
tice was vested in the Judiciary. To remove this branch of gov- 
ernment, as far as possible, from the control of the other two, 
the judges were to be appointed during good behavior and their 
compensation was not to be diminished during their terms of 
office.’ Beyond all question, it was intended to divide the pow- 
ers of government into three independent departments, working 
in harmony, mutually supporting each other, and yet each inde- 
pendent of the others. This plan has been imitated in all our 
State constitutions; it has been imitated in the constitution of 
the federative republic which lies on our Southern border; and if 
there is anything which may be said to be axiomatic in American 
constitutional law, it is the proposition that neither of the three 
departments of government can rightfully interfere with the 
workings of either of the others.’ It is to be profoundly re- 
gretted that this salutary principle was first violated by the 


1 Const. U. 8. Art. 3, § 1. 
2 See the striking language of the 
Supreme Court of the United States on 


this subject in Kilbourn v. Thompson, 
103 U. S. 168, 190, et seq. 
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judicial department in the case of Marbury v. Madison, already 
referred to. The power was there asserted on the part of the 
judicial branch of the government to direct coercive process 
against officers of the President’s cabinet — in effect against the 
President himself — tocompel the doing of acts that were regarded 
as ministerial merely. The SupremeCourt, while disclaiming such 
jurisdiction for itself,— since, with certain limited exceptions, 
it had appellate jurisdiction only,— asserted it for the inferior 
Federal judicatories; and its exercise was attempted by them, 
but was successfully resisted by President Jefferson, and, in my 
judgment, rightfully resisted. But, following the doctrine of 
this decision, or rather of this extra-judicial fulmination,— for 
the court had really nothing to decide except its own want of 
jurisdiction to decide anything, — the State judicatories have, 
almost without exception, asserted the power to control the action 
of the executive department of their State governments in what 
are called ministerial matters, that is, matters which do not in- 
volve the exercise of an exclusive discretion, by sending writs of 
mandamus to the heads of executive departments, and even in 
some instances, to the Governor himself. It is true that no 
Federal judicatory has yet sent its writ of mandamus or of 
certiorari to the President of the Senate, or to the Speaker of the 
House of Representatives: that is yet to come, in the manifest 
and steady progress of usurpation. The Federal judiciary have 
found other means with which to lay their coercive hands upon 
the legislative department of the government, even to the extent 
of restraining the houses of the National Legislature in the just 
exercise of their powers. 

Within a recent period we have seen and applauded the 
coercion of the House of Representatives of the United 
States by an action at law brought against its Sergeant- 
at-Arms in a local court of the District of Columbia, to recover 
damages for a false imprisonment, consisting in the mere fact 
of an arrest by that officer under a warrant issued by the Speaker 
of the House in compliance with a resolution of the House, to 
compel the attendance and coerce the testimony of a recusant 


1 Cranch, 137. 
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witness, in a case where it was sought to investigate an alleged 
fraudulent bankruptcy of a debtor to the United States.’ Instead 
of resisting an encroachment by another branch of the govern- 
ment upon powers which had belonged to each of the houses 
of the British Parliament time out of mind,—which were always 
regarded as a part of the lex parliamenti or common law of Par- 
liament, and which had been inherited by the two houses of our 
National Legislature, the Senate, instead of asserting its right 
to punish a contempt against its own dignity and authority, 
tamely remitted the vindication of its dignity and honor to a 
prosecution by indictment in a local court of the District of 
Columbia.?- The spectacle was no less than that of witnesses 
who had refused to testify before an investigating committee 
of the American Senate, in a case where it was alleged that 
senators had been bribed and corrupted by the so-called Sugar 
Trust, being prosecuted for their recusancy, as for a crime, 
before a local and inferior Federal judicatory. A few more 
such arrogant encroachments by the judicial upon the legisla- 
tive branch of the government, and a few more such shameful 
submissions, would reduce the National Legislature to such a 
depth of degradation and pusillanimity that, to quote from a 
celebrated judicial opinion,’ * its blazonry might well be a cap 
and bells and pointless spear.”’ 

Instances of the encroachments by the judicial upon the 
executive power, equally bold and less honest, are dis- 
covered in the practice which was invented and successfully 
applied in Dodge v. Wolsey,‘ of a stockholder in a corpo- 
ration bringing a collusive suit against the directors to com- 
pel them, by judicial process, to refrain from doing what 
both parties wanted to avoid doing, the complying with a 
revenue law of a State; and in a ease never to be mentioned 
without regret, this device was successfully resorted to for the 
purpose of overthrowing a revenue law of the United States.® 


1 Kilbourn v. Thompson, 103 U. S. 418 How. (U. 5S.) 331. 


168. 5 Pollock v. Farmers’ Loan &c. Co., 
* Chapman v. United States,5 App. 157 U.S. 429; s. c. on rehearing, 158 
Cas. (D. C.) 122. U. S. 601. 


®% Munn v. People, 69 Ill. 90, 92. 
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In these and other like cases the profession that the object of 
the suit was to restrain the directors from complying with an 
unconstitutional revenue law was a mere pretense; the spectacle 
of an adversary litigation was an equal pretense; both the com- 
plaining stockholder and the defendant directors desired the 
same thing; and that result, thus accomplished, was nothing 
less than the enjoining of the executive branch of the govern- 
ment, State or Federal, from collecting revenue which might be 
vital to the existence of the State or nation. 

It is said that a good judge will amplify his own jurisdiction. 
This maxim may well be challenged. A judge occupies a public 
trust, or a public agency, and he is, like any other trustee or agent, 
entitled to wield only those powers which have been conferred upon 
him by a just and proper interpretation of the instrument creating 
the trust or agency. The true meaning of the maxim is that a 
good judge will amplify remedies to the end of doing complete 
justice. Men are greedy of power; judges are but men; judges 
are therefore greedy of jurisdiction. The known tendency of 
all courts is to amplify their own jurisdiction. The court which 
assumes without challenge, to judge finally and exclusively, not 
only of the extent of its own powers, but also of the extent of 
the powers of both of the other branches of the government, 
may well challenge attention. So long as this right is acquiesced 
in, we shall witness the spectacle of Federal judicatories con- 
tinually enlarging their own powers, by successive encroach- 
ments upon the corresponding powers of the legislative and 
executive branches of the general government, and of all branches 
of the State governments. 

To promote this expansion of power, we have seen the 
legislature of a State prohibited from repealing a public grant, 
got from its predecessors by the most notorious corruption.! 
We have seen the legislature of a State prohibited from 
making a useful modification of the charter of an eleemosynary 
corporation, long after the death of all its founders; and, 
subsidiary to this, we have been taught the doctrine that an 
executed gift is a contract within the meaning of the Federal 


1 Fletcher v. Peck, 6 Cranch (U. S.), 87. 
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constitution.! We have seen the sovereign power of taxation 
bargained away by corrupt legislatures to private corporations, 
and .future legislatures prohibited for all time from resuming the 
power.?. We have seen, under the name of preserving the inviola- 
bility of contracts, rights got by bribery from venal legislatures 
endowed with sanctity and immorality and placed forever beyond 
the reach of the people.* We have seen useful and necessary 
revenue laws of the States, and of the United States,‘ sus- 
pended and nullified. We have seen the executive officers of 
our governments, both Federal and State, subjected to compul- 
sory judicial process.5 We have seen corporations aggregate 
declared to be ‘ citizens,’ within the meaning of the same 
instrument, for the purpose of enlarging the jurisdiction 
of the courts of the United States and seizing a portion of the 
jurisdiction rightfully belonging to the States.° We have even 
seen the Supreme Federal Tribunal arrogate to itself, with a 
general public acquiescence, the jurisdiction of deciding, between 
two contestants, which is the lawful Governor of one of the 
States: a question which, from its very nature, eludes Federal 
jurisdiction and control.’ 


These are some of the results of what may be called ‘* govern- 
ment by lawyers.’’ It is government by that department of the 
government which is composed exclusively of lawyers, and which 
arrives at its determinations exclusively by the aid of the lawyers. 


1 Dartmouth College v. Wood- © Louisville &c. R. Co. v. Letson, 2 


worth, 4 Wheat. (U. S.) 517. 

2 State Bank v. Knoop, 16 How. 
(U. 8.) 369, and the midnight brood 
that followed it. 

5 Fletcher v. Peck, 6 Cranch (U.8.), 
87; Dartmouth College v. Woodward, 
4 Wheat. (U. 8.) 517. 

# State Bank v. Knoop, supra; Pol- 
lock v. Farmers’ Loan &c. Co., supra. 

5 See United States ex rel. &c. v. 
Carlisle, 5 App. Cas. (D. C.), where 
the power of a local court of the Dis- 
trict of Columbia to issue a mandamus 

_to the Secretary of the Treasury 
passed without challenge. 


How. (U. 8S.) 497, and its successors. 
It is to be noted that Mr. Justice 
Daniel took the view that where one 
of the parties to a controversy in 
a court of the United States, is a cor- 
poration created by a State, ‘ this 
court can take no cognizance, by the 
constitution, of the acts, or rights, or 
pretensions of that corporation.” 
State Bank v. Knoop, 16 How. (U. S.) 
at p. 219. See, on this very peculiar 
judicial amendment of the constitu- 
tion, 29 Am. Law Rev. 864. 
7 Boyd v. Nebraska, 143 U. S. 135. 
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It is not government by sovereign legislatures. It is not govern- 
ment by representatives of the people elected by them to make 
their laws. It is not government by an executive who proceeds, 
under the command of the constitution, to ‘‘ take care that the 
laws be faithfully executed,’’! and who must resign his powers 
to the people at the expiration of four years. It is not what 
our British brethren who, since our separation from them, have 
advanced further in popular government than we have, are 
accustomed to designate by the name of ‘ responsible govern- 
ment.’’ On the contrary, it is the most irresponsible of all 
government. It is government by a body which is responsible 
to no one; for the national House of Representatives has no 
time to impeach, nor has the Senate time to try an impeachment 
of a Federal judge; even if, in the things that I have enumer- 
ated, there could be found any ground of impeachment within 
the meaning of the constitution. Even in the time of Mr. Jeffer- 


son, when few of the remarkable advances in jurisdiction which 
I have enumerated had taken place, that far-seeing statesman, 
descanting upon the encroachments by the judicial upon the 
other branches of the government, declared again and again in his 
published letters that impeachment was not even a scare-crow.? 


He saw the spectacle of the Federal judiciary, in the enlarge- 
ment of its own powers, ‘‘ advancing its noiseless step like a 
thief over the field of jurisdiction ;’’ * proceeding by a steady 
process of sapping and mining; *‘ its opinions ‘* huddled up in 
conclave; ’’® and he raised the alarm against the manifest 
encroachments of that branch of the government upon the 
others,— the only branch of the government totally out of 
touch with the people, in no wise responsible to them, or to any 
one for them; and he predicted that, unless those encroach- 


1 Const. U. S., Art. 2, § 3. 

2 Jefferson’s Letter to Mr. Ham- 
mond, and to Mr. Ritchie, 28 Am. Law 
Rev. 147, and to Mr. Barry, 28 Am. 
Law Rev. 148. 

8 Jefferson, Letter to Mr. Hammond, 
28 Am. Law Rev. 148. 

«The judiciary of the United 
States is the subtle corps of sappers 


and miners, constantly working under 
ground to undermine our confederated 
fabric.”? Letter to Mr. Ritchie, 28 
Am. Law Rev. 147. 

5 Letter to Mr. Ritchie, 28 Am. 
Law Rev. 147. ‘The very idea of 
cooking up opinions in conclave 
begets suspicion,’’ etc. Letter to 
Judge Johnson, 28 Am. Law Rev. 149. 
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ments should be resisted, all the powers of the government 
would ultimately be absorbed by the judiciary. Certainly gov- 
ernment by the Federal judiciary is not ‘* government by the 
people.’’! It is not, as governments should be in a republic, 
government near the people. And it may well be doubted to 
what extent it is ** government for the people.”’ 


It has not escaped attention, that the general trend of this 
irresponsible government, by lawyers, is in favor of the rich and 
powerful classes, and against the scattered and segregated peo- 
ple. The Dartmouth College decision was ostensibly rendered 
to protect the charter rights of a small college; and Daniel 
Webster shed tears when, in his argument of that celebrated 
case, referring to the college as his alma mater, he suggested to 
the court that it was but a small college.? It was rendered in 
favor of clamorous corporate interests, which, by the most 
notorious log-rolling and manipulation of the press, had pre- 
pared the way for it. The decision was so utterly opposed to 
the first conceptions of the meaning of the constitution that 
it is doubtful whether, if it could have been foreseen, the 
Federal compact could have been formed.* The subsequent de- 


1 “A judiciary independent of a to Governor Plumer, date July 21, 
J 


king or executive alone is a good 
thing; but independence of the will of 
the nation is a solecism, at least in a 
republican government.”? Jefferson, 
Letter to Mr. Ritchie, 28 Am. Law 
Rey. 148. Contrast the views of Mr. 
Justice Brown on judicial independ- 
ence: 23 Am. Law Rev. 781. 

2 See Mr. Otis’ account of that inci- 
dent, taken from Lodge’s Life of Web- 
ster, 27 Am. Law Rev. 592. 

3 See 26 Am. Law Rev. 179. Com- 
pare the able review of the Dartmouth 
College case, by Alfred Russell, in 30 
Am. Law Rev. 321. Shirley’s “‘ Dart- 


mouth College Causes [St. Louis, Re- 
view Publishing Co.] is a history, by 
aman of extraordinary ability, of the 
whole litigation. Jefferson’s opinion 
of the doctrine of the case, in a letter 


1816 (before the decision of the U. 8. 
Supreme Court had been rendered), 
will bear repetition: “‘ The idea that 
institutions established for the use of 
the nation cannot be touched or modi- 
fied, even to make them answer their 
end, because of rights gratuitously 
supposed in those employed to man- 
age the trust for the public, may per- 
haps be a salutary provision against 
the abuses of a monarch, but it is 
most absurd against the nation itself. 
Yet our lawyers and priests generally 
inculcate this doctrine, and suppose 
that preceding generations held the 
earth more freely than we do; hada 
right to impose laws On us, unalter- 
able by ourselves; and that we, in like 
manner, can make laws and impose 
burdens on future generations, which 
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cisions of the court that one legislature could bargain away 
for all time, the right of taxation —the very right of a State 
to exist were likewise rendered in the interests of incor- 
porated money and power. 

The Income Tax decision, in which the court, by a bare 
majority of its judges, overruled two of its previous unanimous 
decisions, the first having been rendered at a time when two 
members of the late constitutional convention sat as judges in 
the court, was rendered in a suit obviously collusive, and at the 
beck of the wealthy and influential classes. Nor can anything, 
couched in decorous language, be said of that decision more 
severe than can be found in the opinions of the dissent- 
ing judges. By that decision five lawyers struck down 
the power of Congress to raise revenue by one of the 
means employed by all governments; a mode which might 
become absolutely essential to the existence of the nation in 
time of war with a great maritime power. Our judicial annals 
do not afford an instance of a more unpatriotic subserviency to 
the demands of the rich and powerful classes. Within a few 
months after it was rendered the country was treated to an 
object lesson of what its effects might be in case of war with 
England, which seemed possible, over the Venzuela question. 
If such a decision had been rendered in the midst of such a 
war—a thing which we cannot suppose possible — public 
opinion would have universally stamped the concurring judges, 
not as judges and patriots, but as marplots and traitors. The 
gross vice of the decision lies not in the fact, that it decided the 
income tax law to be unconstitutional, but in the fact that it 
assumed jurisdiction to decide the question, one way or the other. 
Beyond all question, the power of raising revenue, to provide for 
the ordinary expenses of government, or for the common defense, 
or for the general welfare of the United States, was intended to be 
lodged as a political matter, in the political and administrative 
departments of the government, and it was never intended that 
the judicial department should be allowed to interfere with it. 


they will have no right to alter; in fine, 1 Pollock v. Farmers’ Loan &c. Co., 
that the earth belongs to the dead, 157 U. S. 429; s. c. on rehearing, 158 
and not to the living.”’ U. S. 601. 
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The Sugar Trust decision,’ in effect, denied the power of 
Congress to prevent all the corporations in the Union, which 
were engaged in the production of a particular article of food, and 
of prime necessity, from combining together into one organiza- 
tion, for the purpose alone of suppressing competition in selling, 
and thereby controlling the markets of that product in every 
State in the Union, for the scarcely candid reason that they were 
primarily engaged in manufacturing, and not in interstate com- 
merce ; when in fact they were engaged, primarily, in selling, and 
manufacturing was merely a preparation for selling. 

In the Stanford case? it appeared that the United States, 
desiring to aid in the building of a transcontinental railway, 
agreed to lend its aid to certain co-adventurers, provided they 
should incorporate themselves under the laws of the State of 
California, and proceed, with the aid so furnished them, to build 
a section of road. The constitution and statute law of Califor- 
nia provided that the stockholders of corporations in that State, 
should be originally liable, each for his proportion of the debts 
_ of the corporation. It seemed the simplest of all legal propo- 

sitions that the liability so established against the stockholders 
would inure to the public, as well as to a private creditor. And 
yet three Federal courts in succession held, without any dissent, 
that this security did not inure to the benefit of the United 
States; and in this way struck down the rights of the United 
States in favor of the rankest of public criminals. These are 


but a few instances; it is to be regretted that the list could be 
greatly extended. 


Nor has it escaped attention that some decisions of that court, 
which are pointed to as landmarks of constitutional interpreta- 
tion and bulwarks of public right, have been rendered in the 
assistance of fraud, rascality, and criminality. The first judicial 
declaration that a public grant is a contract, and hence not sub- 
ject to legislative repeal under the constitution of the United 
States, was rendered in a case where a great public land grant 
has been procured from a legislature by direct and notorious 


1 United States v. E. C. Knight Co., 


2 United States v. Stanford, 161 
156 1. 


U. 412. 


LJ 
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bribery.!. The court having, in the same decision, held that 
legislative acts cannot be impeached for fraud, established the 
doctrine that the most important of all contracts, can neither be 
repealed by legislation, nor impeached for fraud; and thus 
public fraud, bribery, and corruption were surrounded with a 
halo of sanctity, and endowed with immortality. The much- 
vaunted Slaughter House decision? supported, under the guise 
of upholding the rights of the States, an odious monopoly in 
the hands of one of the most corrupt combinations that ever 
procured a great and exclusive franchise by bribing a negro 
legislature. It is equally unfortunate that the case of 
Kilbourn v. Thompson,’ to which I have already referred, in 
which, overruling its previous sound and wholesome decision,‘ 
the court denied the power of the national House of Represent- 
atives to punish for contempt a witness who, without claiming 
any constitutional exemption, refused to answer questions pro- 
pounded to him by a committee of the House, and afterwards by 
the whole House, degrading that body to the position occupied 
by the Assembly of Newfoundland,’ and other British Colo- 
nies; and denying to it the right existing in the House of Com- 
mons of Great Britain from time immemorial. The result of 
the decision was to suppress a Congressional investigation into a 
fraudulent and corrupt combination, known as the ** Real Estate 


1 Fletcher v. Peck, 6 Cranch, 97. 

2 Slaughter House Cases, 16 Wall. 
(U. S.) 36. Mr. Justice Field, in his 
dissenting opinion, said: *‘ Noone will 
deny that abstract justice lies in the 
position of the plaintiffs in error” 
{meaning the butchers who resisted 
the monopoly]. Jbid., p. 86. Mr. 
Justice Bradley, in his dissenting 
opinion, said of the act of the Leg- 
islature of Louisiana creating the 
monopoly: ‘It is one of those ar- 
bitrary and unjust laws, made in the 
interest of afew scheming individuals, 
by which some of the Southern States 
have, during the past few years, been 
so deplorably oppressed and impover- 
ished. It seems to me strange that it 


can be viewed in any other light.’ 
Ibid., p. 120. Mr. Justice Swayne, in 
his dissenting opinion, said: ‘“‘ A more 
flagrant and indefensible invasion of 
the rights of the many for the benefit 
of the few has not occurred in the 
legislative history of the country.’’ 
Ibid., p. 128. 

5 103 U. S. 168. 

* Anderson v. Dunn, 6 Wheat. (U. 
8.) 204. 

5 The court rested its decision 
chiefly on the decision of the English 
Privy Council in Kielly v. Carson, 4 
Moore P. C. 63, thus limiting the 
power — not of the British House of 
Commons — but of the House of As- 
sembly of Newfoundland. 
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Pool,’’ formed in the District of Columbia, to make money out 
of public contracts. Nor has it escaped animadversion that it 
was the case of a Republican court curtailing the powers of a 
Democratic House of Representatives. Nor can one suppress 
amazement at the effrontery of a judicial court attempting to 
decide, over the heads of a House of a sovereign legislature, the 
proper scope of a legislative investigation, — a subject, from 
its very nature, beyond the conusance of any court of justice, 
especially of a petty local court like the Supreme Court of the 
District of Columbia, and, subject to the constitutional rights 
of the citizen, within the absolute discretion of the Houses 
of Congress. A decision of three Federal judges, at Circuit, 
smothered a Congressional investigation into the frauds of the 
incorporated criminals called the ‘* Central Pacific Railroad 
Company,’’ on the specious pretense that a Congressional 
investigation was not a ‘ case’’ within the meaning of the 
judiciary clause of the Federal constitution; ! a doctrine which 
the Supreme Court of the United States has since been 
obliged, in substance, to overrule.? In Stanford’s case,* to 
which I have already alluded, the Supreme Court, in effect, 
exonerated the same public criminals from repaying to the gov- 
ernment the money which they had plundered from it. In the 
Counselman case* the court struck down that clause of the 
Interstate Commerce Law, compelling officers of interstate 
transportation companies to testify concerning violations of the 
statute, and exonerating them from criminal prosecution by 
reason of any disclosures made; holding that the bare possibil- 
ity that their testimony might furnish a clue, by means of which 
a detective might discover in them the commission of some 
other crime, protected them under the constitution. The sub- 
sequent statute, protecting the witness from prosecution for 
any similar offense, designed to afford a complete protection to 
him, was but recently sustained by a bare majority of the 


1 Re Pacific Railroad Commission, versing Re Interstate Commerce 
32 Fed. Rep. 241. Commission, 53 Fed. Rep. 476. 

2 Interstate Commerce Commis- 3 161 U.S. 412. 
sion v. Brimson, 154 U. S. 447; re- 4 Counselman v. Hitchcock, 142 U. 
S. 547. 
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court.! Such decisions, though rendered by learned and 
upright judges, strike the lay mind as being too complacent 
toward corporate rascality, and support the now widely-prevailing 
belief that there is in this country too much constitutional law 
for rogues and criminals. 


When the constitution was framed, the new government which 
it created was not to go into existence until the constitution 
had been ratified by three-fourths of the States; nor could it 
be amended except with the consent of three-fourths of the 
States. English publicists have not failed to observe, again and 
again, that this has the effect of putting our government into a 
straight jacket. In the 106 years which have elapsed since the 
constitution went into effect, but fifteen amendments have been 
added to it. Twelve of these followed soon after the adoption of 
the original instrument, and the other three followed as the fruits 
of the great Civil War. The fourteenth of these amendments 
never was adopted in accordance with the requirements of the 
constitution. If we lay out of view the fact that several of the 
Southern State governments were under military coercion, it is 
to be observed that the ratification of the State of Ohio, which 
was necessary to complete the requisite three-fourths, was with- 
drawn before the quorum of three-fourths had been filled up. 
It then became a question whether a State could withdraw its 
ratification. It is believed to be a rule of law that, in making a 
multipartite contract, which requires the consent of a certain 
aumber before it becomes binding, any party can withdraw his 
consent before the requisite number of consents has been obtained. 
Nevertheless, Mr. Seward, as Secretary of State, decided that 
Ohio could not withdraw its ratification; and he accordingly 
issued his proclamation declaring the amendment ratified. 

I am using this instance to point out the extreme difficulty of 
amending the constitution in accordance with its own provisions. 
So great is this difficulty, and so great is the conservatism of the 
people in regard to any innovation upon that venerable instru- 
ment, that it may be regarded as hopeless to add any further 
amendments to it, however useful or necessary, by the consent 


1 Brown v. Walker, 161 U. S. 691. 
VOL. XXX. 44 
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of the legislatures of three-fourths of the States, until some 
great public convulsion, or revolution, has prepared the public 
mind for it. How happy and proud, then, the legal profession 
must be, when they reflect upon the fact— for it is a fact — that 
their ingenuity affords an escape from this almost hopeless situ- 
ation! The codes of ancient times were glossed over by an- 
notators to make them conform to subsequent conditions, until 
their original doctrines were scarcely recognizable; and the 
word * gloss’’ has come to signify an uncandid and fictitious, 
though possibly a necessary, interpretation. Just so the con- 
stitution of the United States is being amended, not by 
political action on the part of the people, but by unfaithful 
interpretations on the part of the Supreme Court. Thus, 
when it became necessary to build the constitution up by 
what is known as ‘‘ construction,’’ in those matters wherein, by 
reason of its generality, it was defective, the Supreme Court 
supplied the necessary amendments under the disguise of con- 
struing the instrument. For example, the word *‘ corporation,” 
is not found in that instrument, but the judicial power of the 
United States was extended to controversies between ‘* citizens ”’ 
of different States. But, as the practice of organizing private 
corporations for almost every purpose came into vogue, it was 
convenient to annex a judicial amendment to the constitution, 
making the word “ citizen,’’ as used therein, mean a corporation 
composed of many persons, not one of whose members might in 
fact be a citizen of the State granting the charter, but all of 
whom might be non-residents, or even aliens. This amendment, 
robbing as it did the State courts of a portion of their rightful 
jurisdiction over their own citizens, could not, it may be safely 
said, ever have been ratified by the legislatures of three-fourths 
of the States. On the other hand, the amendment having been 
added to the constitution by us lawyers, speaking through our 
judges, cannot be got out of it; because, in order to that end, 
three-fourths of the States must concur, and the consent of 
three-fourths of the States cannot be procured. The corpora- 
tion-ridden States would refuse their consent. 


1 The constitution has also been 


preserving its form while sacrificing its 
amended by mere political action, — 


substance. For example, nothing is 
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The constitution guarantees the right of trial by jury in all 
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cases of crime except impeachment. This has always been held 
to mean trial by jury as it existed at common law at the time 
when the constitution was framed. But we lawyers, acting 
through our Federal tribunals, finding the remedy by ordinary 
criminal prosecutions before juries inadequate in cases of labor 
insurrections, have enlarged the equity powers of the courts of 
the United States by extending those powers to matters of 
crime, thus correspondingly curtailing the right of trial by jury, 
and successfully substituting a more summary and beneficial 


remedy called government by injunction.’ 


It is true that 


a national convention recently held by one of the leading polit- 
ical parties has denounced that form of government in strong 


terms. 


But nevertheless we lawyers, acting through that part 


of our judiciary which is not responsible to the people, have, by 


a useful amendment to the constitution, established it. 


That 


amendment cannot be repealed without the consent of three- 
fourths of the States, which consent can never be obtained. 
What, then, are the cavilers going to do about it?? 

I say, then, fellow-lawyers, let us not despair too much of the 


evils of a straight-jacket constitution. 


The Supreme Court 


has wisely prohibited the Congress from dispensing with the 
constitution, and has wisely taken to itself the power to amend 


it, and to dispense with acts of Congress impugning it. 
true that this involves a revival of the dispensing power, against 


more certain than that, in the scheme 
of electing a President and Vice-presi- 
dent by electors, it was intended that 
each State should choose a body of 
statesmen, who should exercise their 
independent judgment in the selection 
of those magistrates; and the actual 
practice of the first forty years of 
the Republic conformed to this idea. 
Then the practice came into vogue of 
the political parties holding national 
conventions to name party candidates; 
and the electors chosen by the party 
in each State were no longer to exer- 
cise an independent judgment, but 
were placed under an implied pledge 


It is 


to vote for the candidate named by the 
party convention; a pledge which, to 
the honor of American politicians be it 
said, no elector has ever yet dared to 
violate. 

1 This paragraph was construed by 
some members of the Texas Bar Asso- 
ciation, who heard it, as an attack 
upon the decision of the Supreme Court 
of the United States in the Debs case 
(158 U. S. 564). But the speaker ex- 
plained to them that he approved of 
that decision. See his views on Debs’ 
conspiracy in 28 Am. Law Rev. 630; 
29 Id. 138, and 29 Id. 756. 
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which our English ancestors struggled so long and with ulti- 
mate success; but it revives it in the hands of us lawyers, 
albeit exerted through a non-elective judiciary, and not in the 
hands of military tyrants. Therefore a revival of it does not 
menace the liberties of the people. It is also true that, in the 
exercise of this power of amendment, the Supreme Federal 
tribunal takes upon itself the thankless office of superintending 
all the other departments of the government, of correcting their 
errors, and of keeping them in the straight and narrow path 
marked out by the constitution. In the exercise of this power, 
the Supreme Court can correct mischiefs that the President 
cannot. For example, the President cannot, under the constitu- 
tion, veto a single unconstitutional item in an appropriation bill 
without vetoing the whole bill; but, according to the reasoning 
of a recent decision, the Supreme Court can, though it has 
not yet seen fit to exercise the power. The President cannot 
veto a part of a law; but, as it is a settled maxim of constitu- 
tional law that a statute may be void in part and valid in part, the 
Supreme Court can veto the bad part of it, while leaving the 
good part stand. 

The power to amend that venerable instrument really lies then 
in the hands of us lawyers, exerting our power and influence 
before and through a tribunal in which responsibility to the 
people is unknown; where the right of petition on the part of 
the people does not exist; where we lawyers alone are heard, 
and where the court exercises its power of amendment according 
to the accidents of lawsuits between private parties in real or 
collusive litigations. The constitution was of our building. Its 
corner-stones were laid by lawyers. Every arch was rounded, 
every key-stone set in place by them; every stone in the magni- 
ficent structure was lifted into place by the hand of some legal 


architect. We lawyers built this monumental temple to a well 
ordered liberty. 


“‘Not Babylon 
Nor great Alcairo such magnificence 
Equalled in their glories, to enshrine 
Belus or Serapis, their gods, or seat 
Their kings, when Egypt with Assyria strove 
In wealth and luxury. The ascending pile . 
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Stood, fixed its stately height, and straight the doors 
Opening their brazen folds, discover wide 
Within her ample spaces o’er the smooth 
And level pavement. From the arched roof 
Pendent by subtle magic, many a row 
Of starry lamps and blazing cressets, fed 
With naptha and asphaltus, yielded light 
As from the sky. The hasty multitude 
Admiring entered, and the work some praised, 
And some the architect.” 


We lawyers were its architects; we are its guardians; we are 
its amenders and its perfecters. Time has made rents in its walls: 
we will close them up. Its stately battlements, which kiss the 
clouds, reveal their summits still ragged and incomplete: we 
will lift them to more stately architectural proportions and will 
then perfect and finish them. We will preserve the sacred 
temple from violence and spoliation; and we will graciously 
permit our fellow-citizens who are not lawyers— those of the 
humbler and less useful callings, to come and sit with us in its 
shade. 


But it is barely possible that the people will, in time, get tired 
of being governed by us lawyers; at least, they may become 
tired of the kind of government by lawyers of which I have 
spoken. The intelligence of the people, as compared with the 
lawyers, is slowly rising, and, in the older States, non-lawyers 
are more and more participating in public affairs. In England 
the greatest political leaders are by no means lawyers: we must 
exclude the Palmerstons, the Beaconsfields, the Gladstones, and e 
the Salisburys, from the ranks of the legal profession. If, as 
Mr. Jefferson believed, the encroachments of the Federal 
Supreme Court, some of which I have hastily sketched, threaten 
the gradual centralization of all the powers of government in the 
hands of the one non-elective branch of the Government, the 
remedy is easily in the hands of the people. The judiciary 
possesses only amoral power. It is even without power to exe- 
cute its own process: the marshals of its courts are appointed by 
the President. Whenever its pretensions have been seriously 
resisted, they have gone down. Whenever the Supreme Court 
endeavors to impose its authority upon the Federal Executive the 
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answer of the President will be that he too is sworn to support 
the constitution; that it is a part of the constitution that he 
shall ‘* take care that the laws be faithfully executed,’’! and 
that he is not sworn to take care that the decisions of the 
Supreme Court be faithfully executed. The obligation of his 
official oath imposes upon him a duty, in the execution of his 
office, of determining for himself what are the laws to be faith- 
fully executed by him, and what are to be rejected by him as not 
being laws. For the discharge of this duty, he is, under the 
constitution, answerable on his oath of office and on his con- 
science; and the judgments of the Supreme Court are therefore 
not binding upon him, but are persuasive merely. The Federal 
tribunals, when attempting to interfere with and restrain execu- 
tive action, were successfully resisted by Jefferson, by Jackson, 
and by Lincoln.? If the people should ever conclude with 
Jefferson that the Federal judiciary, as at present constituted, 
is dangerous to public liberty, they can, by a mere act of Con- 
gress, abolish every inferior Federal court, all being the mere 
creatures of Congress. If, in addition to this, they should con- 
clude that the Federal Supreme Court, in setting aside the laws 


1 Const. U. S., Art. 2, § 3. 

2 See Ex parte Merryman, Taney 
Dec. 246. In his first Inaugural Ad- 
dress (March 4, 1861), Mr. Lincoln 
said: “*I do not forget the position 
assumed by some that constitutional 
questions are to be decided by the 
Supreme Court, nor do I deny that 
such decisions must be binding in any 
case upon the parties to a suit, as to 
the object of that suit, while they are 
also entitled to a very high respect 
and consideration in all parallel cases 
by all other departments of the gov- 
ernment; and while it is obviously 
possible that such decision may be 
erroneous in any given case, still the 
evil effect following it, being limited 
to that particular case, with the 
chance that it may be overruled and 
never become a precedent for other 
cases, can better be borne than could 


the evils of a different practice. At 
the same time, the candid citizen must 
confess that if the policy of the 
government upon the vital questions 
affecting the whole people is to be 
irrevocably fixed by the decisions of 
the Supreme Court, the instant they 
are made, as in ordinary litigation 
between parties in personal actions, 
the people will have ceased to be their 
own masters, unless having to that 
extent practically resigned their gov- 
ernment into the hands of that emi- 
nent tribunal. Nor is there in this 
view any assault upon the court or 
the judges. It is a duty from which 
they may not shrink, to decide cases 
properly brought before them; and it 
is no fault of theirs if others seek to 
turn their decisions into political pur- 
poses.’? 
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of the States, is infringing upon their reserved rights, they can 
deprive the court of that power by repealing the 25th section of 
the Judiciary Act, which allows a writ of error from the Supreme 
Court of the United States to the highest courts of the States.! 
Nay more: the entire appellate jurisdiction of the Supreme 
Court is established, by the language of the constitution itself, 
‘¢ both as to law and fact, with such exceptions and under such 
regulations as the Congress shall make.’’? Whenever the 
people get tired of the manner in which it exercises its appellate 
jurisdiction, they can, through their Congress, curtail that juris- 
diction by such ** exceptions ’’ as they may see fit to prescribe, 
and by such ‘‘ regulations ’’ as they may see fit to impose. 

I do not expect that any of these measures will ever become 
necessary. I hope that it will not be inferred, from anything I 
have said, that I advocate such extreme measures. I merely 
refer to them as powers held by the people among their other 
reserved powers, to be exercised by them when an emergency 
shall arise, for the protection of their liberties. Happily, not- 
withstanding the exceptions already referred to, the decisions of 
the Federal Supreme Court on public questions have generally 
commended themselves to public favor. Nor have judicious 
minds failed to observe the great benefit, in a popular govern- 
ment, which accrues from having a tribunal, which, unintluenced 
by the passions of the hour, can calmly decide great public 
questions, — not because it always decides them rightly, but 
because of the necessity of having them decided. Nor will any 
impartial student of our constitutional history, even though he 
admit all that I have said concerning certain manifest tendencies 
of the court, and even though he agree with all my objections 
to certain of its decisions, fail to concede the general beneficence 
of its work. Where would the constitution have been, if the 
Supreme Court, under the leadership of Marshall, had not 
asserted the power to uphold and preserve it? What sort of 


1 It will be recalled that a bill to without distinguished sponsors: both 
repeal this section was introduccd in Henry Clay and James K. Polk voted 
the national House of Representatives in favor of it. 
in the year 1831, and was defeated by 2 Const. U. S., Art. 3, § 2, Cause 2. 
a vote of 137 to 51. But it was not 
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government would we now have if its exposition had been finally 
committed to the uncertain action of bare popular majorities? 
Balancing the labors of Marshall against those of Jefferson; the 
one in some sense the founder, the other the perfecter of our 
system of government,—two men of the most opposite 
schools of political thinking, who stood towards each other 
even in personal antagonism,—and I do not know to 
which we ought to accord the greater honor. If, without 
moving laughter, I could imagine myself at so lofty a pinnacle 
as that of either, I confess that I would rather have been the 
author of the Declaration of Independence than of the Dartmouth 
College decision; the author of the Statute of Virginia for 
Religious Liberty, than of the decision in Fletcher v. Peck.! 
Nor do I know whether to accord the greater importance to the 
oft-repeated doctrine of Jefferson that the right of resisting 
tyranny and of overthrowing tyrannical government is always 
reserved to the people, and that revolutions are sometimes, nay 
frequently, necessary to liberty —a declaration which is embod- 
ied in the Bill of Rights of nearly all our State constitutions; or 
to the declarations of Marshall that the Government of the 
United States, of necessity, exercises its powers directly upon 
the people, throughout the whole extent of our great country, 
and not mediately through the States, nor with the aid, nor even 
consent of the State governments; that, within the scope of 
its granted powers, it is necessarily supreme; and that it is 
entitled, by a just implication, to exercise all powers which are 
fairly necessary to carry into effect those powers expressly 
granted. I scarcely know which of these opposing principles — 
opposing, yet reconcilable— has played the greater part in the 
phenomenal growth of our country. The doctrine of Jefferson 
has upheld individual liberty, developed individual strength, and 
enlarged individual manhood. The doctrine of Marshall has 
given us a country, and has given to each man the reason- 
able hope that he will be allowed in peace to enjoy the rewards 
of his honest industry. Nor ought we to forget that these 
enunciations were not the enunciations of mere doctrinaires, 


1 6 Cranch, 87. 
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but the enunciations of two great lawyers. If put to my oath 
as to a choice between them, I confess that I might be obliged 
to say with Jefferson that I would rather have liberty without 
government than government without liberty. The loose atoms 
of the thirteen colonies were first crystallized around the sword 
of Washington.! They were next baptized in fire and melted 
together in a single crucible in the War of 1812, our second 
War of Independence. The ingot thus produced was moulded 
into symmetry by the plastic skill of Marshall and his associ- 
ates. And that court, notwithstanding the tendencies which I 
have pointed out, is still, in general, maintaining, in strength 
and symmetry, the colossal fabric created by the constitution,— 
‘* an indestructible union of indestructible States.”’ 

But notwithstanding this concession, which I freely and 
heartily make, the dangerous tendencies and extravagant pre- 
tensions of the court, which [ have pointed out, ought not to be 
minimized, but ought to be resisted. That resistance ought 
not to take place, as advised by Jefferson, by ** meeting the 
invaders foot to foot,’’? but it ought to take place under the 
wise and moderate guidance of the legal profession. But the 


danger is that the people do not always so act. In popular 
governments evils are often borne with stolid patience until a 
culminating point is reached, when the people burst into a sud- 
den frenzy and redress their grievances by violent and extreme 
measures, and even tear down the fabric of government itself :— 


“When the crowd, 
Maddened with centuries of drouth, are loud, 
And trample on each other to obtain 
The cup that brings oblivion of a chain 
Heavy and sore, in which, long yoked, they plowed 
The sand. Or if there sprung the yellow grain, 
°Twas not for them: their necks were too much bowed, 
And their dead palates chewed the cud of pain.”’ 


There is danger, real danger, that the people will see at one 
sweeping glance, that all the powers of their governments, Fed- 


1 «¢ Crystallizing them 2 Jefferson, Letter to Mr. Thweat, 
Around a single will’s unpliant stem, 28 Am. Law Rey. 148. 
And making purpose of dissension 
rash.” — Lowell. 
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eral and State, lie at the feet of us lawyers, that is to say, at 
the feet of a judicial oligarchy; that those powers are being 
steadily exercised in behalf of the wealthy and powerful classes, 
and to the prejudice of the scattered and segregated people ; 
that the power thus seized includes the power of amending the 
constitution ; the power of superintending the action, not merely 
of Congress, but also of the State legislatures; the power of 
degrading the powers of the two houses of Congress, in making 
those investigations which they may deem necessary to wise 
legislation, to the powers which an English court has ascribed 
to British colonial legislatures ; the power of superintending the 
judiciary of the States, of annulling their judgments, and of 
commanding them what judgments to render; the power of 
denying to Congress the power to raise revenue by a method 
employed by all governments ; making the fundamental sovereign 
powers of government, such as the power of taxation, the subject 
of mere barter between corrupt legislatures and private adven- 
turers; holding that a venal legislature, temporarily invested 
with power, may corruptly bargain away those essential attri- 
butes of sovereignty and for all time; that corporate franchises 
bought from corrupt legislatures are sanctified and placed for- 
ever beyond recall by the people; that great trusts and combina- 
tions may place their yokes upon the necks of people of the United 
States, who must groan forever under the weight, without remedy 
and without hope; that trial by jury and the ordinary criminal 
justice of the States, which ought to be kept near the people, 
are to be set aside, and Federal court injunctions substituted 
therefor; that those injunctions extend to preventing laboring 
men from quitting their employment, although they are liable 
to be discharged by their employers at any hour, thus creating 
and perpetuating a state of slavery. There is danger that the 
people will see these things all at once; see their enrobed judges 
doing their thinking on the side of the rich and powerful; see 
them look with solemn cynicism upon the sufferings of the 
masses, nor heed the earthquake when it begins to rock beneath 
their feet; see them present a spectacle not unlike that of 
Nero fiddling while Rome burns. There is danger that the 
people will see all this at one sudden glance, and that the 
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furies will then break loose, and that all hell will ride on their 
wings. 


A few days ago, in a great audience chamber in Chicago, the 
representatives of a great political party were assembled from 
every State and Territory of the Union, to discuss great ques- 
tions and to consider great abuses, including some of those which 
I have mentioned. A young, smooth-shaven man, apparently 
just out of college, ascended the platform to close a memorable 
debate. When he faced the great audience it rocked with 
applause. But when he lifted his hand to speak 


His look 
Drew audience and attention still as night, 
Or Summer’s noon-tide air.” 


As he ascended each grand climax, a tempest broke forth from 
twenty thousand throats, ‘‘like ocean warring ’gainst a rocky 
isle.’’ And then a wave of his hand, stilling the uproar, almost 
recalled the miracle of Christ stilling the tempest. But this - 
tempest was stilled only to burst forth at each succeeding climax 
of the speaker, and in like manner to be stilled again. That 
hour brought back into our practical and prosaic age the troubles 
and the glories of the antique world. It made us feel the 
secret force of the ‘‘ grand troublous life antique,’’ and see, — 


“ Under the rock stand of Demosthenes, 
Unstable Athens heave her noisy seas.’’! 


In that hour, he becarhe the leader of a great party; perhaps 
the hope of a great people. The man whose voice raised that 
tempest and whose hand stilled it, was a member of the great, 
honorable, and powerful profession of the law. Was that popu- 
lar tempest a prelude to some greater popular tempest which is 
yet to break upon us? If so, will the legal profession, as 
they have so often done in the past, guide the ship of State 
safely through that tempest, or will they drift hopelessly along 
with it, and be ingulfed in it? 


1 This passage was badly quoted from memory. 
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At that same hour, a few hundred miles away, seated in his 
unpretentious residence in a small city, surrounded by an aged 
mother, the wife of his youth, and the friends and neighbors 
who had witnessed his early successes at the bar and his envi- 
able political career, — sat another lawyer. He heard, through 
that wonderful instrument the long distance telephone, the peals 
of applause which greeted the young orator in the distant con- 
vention, like the roar of a distant ocean after storm. He 
heard it without disdain, perhaps with a touch of admiration, 
certainly without fear. He, too, had been chosen the leader of 
a great party, perhaps the hope of a great people. Both of 
these great leaders, while differing vitally on public questions, 
are patriotic and lofty in character; sincere in their convictions 
of public duty; firm in their adhesion to principle; tender, 
chivalric and faithful toward women; truthful and honorable in 
their public and private lives. Both are members of the legal 
profession. It is the office of that profession, and of the free 
institutions which that profession has fostered, to produce such 
men. Whichever shall be chosen the chief magistrate of the 
American people will illustrate, in that great office, the lofty 
ideal of a man that * can rule and dare not lie.”’ 

What I have said will fail entirely of its intended effect if it 
does not bring you, my fellow-lawyers, to reflect how great the 
power, how important the trust, which your merits on the one 
hand, and popular consent, custom, and acquiescence on the 
other, have reposed in our profession. I magnify that profes- 
sion. I exult that lama member of it. But at the same time 
I trust that I feel an adequate sense of tlre responsibilities which 
attach to that membership. It is said that the legal profession 
is declining in power and influence ; that the practice of the law 
is passing into the hands of corporations,— of collection compa- 
nies, security companies, trust companies, and the like. I know 
not how that may be. It seems to me that, in our complicated 
modern business-life, there is greater and greater need for good 
lawyers. Certain it is that our complicated system of federative 
government makes ‘‘ government by lawyers ’’ imperative, and 
concedes to our profession the principal offices of statesmanship, 
the noblest work that has yet been committedto man. Whether, 
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as a profession, we maintain our present proud pre-eminence 
rests primarily with ourselves. If we sink to the mere pursuit 
of sordid gain, the leadership of the people and the offices of the 
government will pass into other hands. If we remain in the 
future, what we have been in the past, the tribunes of the people 
and the champions of public right, we shall retain that natural 


ascendency in government, so long enjoyed, so honorable to us, 
and so beneficial to the State. 
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CONSTITUTIONAL CHANGES WHICH ARE FORE- 
SHADOWED. 


In the Revolutionary struggle, the Stamp Act was the occa- 
sion, but the full breadth of the question to be settled was 
whether the colonies should be governed by themselves or by 
England. So in the struggle which is engaging the attention of 
the country this year, the gold standard and the financial ques- 
tion generally is the exciting occasion, but the real issue is far 
more comprehensive, and is in truth whether the governing power 
shall abide with consolidated capital in its various shapes, or 
whether it shall be transferred to the people at large. As the 
issue is sometimes tersely expressed, it is a contest between the 
masses and the classes. If the former win, the victors, as in 
all such contests, will demand guarantees, and, taking the utter- 
ances of the leaders, those guarantees will be imbedded in the 
constitution as amendments. After the Civil War its results 
were thus safe-guarded by being incorporated as amendments in 
the organic law. 

An American minister to Russia, while walking one day in the 
palace grounds with the Czar, observed a sentinel in the center 
of a grass plot. To his practical mind there was no need of a 
sentinel at that place and with American freedom he asked the 
cause. It had never before occurred to the Czar to consider the 
cause, but it striking him, on reflection, as singular, he inquired 
of the chief of staff. He in turn could not answer and con- 
sulted his subordinates; they knew nothing except that there 
had always been a sentinel posted at that place. The archives 
were consulted, but threw no light on the matter. Finally, a very 
old lackey was found who remembered that his father, also a 
palace attaché, had told him long years before that an old soldier 
had told him that in the soldier’s youth the Empress Catherine 
one day had found a flower at that spot and had caused a soldier 
to be posted there to guard it from being plucked. No orders had 
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subsequently come for his removal; and so for more than one 
hundred and fifty years, without question or inquiry, a soldier of 
the Russian Imperial Guard had been posted at that spot. 

There are many things in the common law, as it has been 
handed down to us, which have had no better reason for their 
origin or their long continuance. Some judge, in ill-humor, or 
sick, or overworked, or in a haste to get off to his pleasures, or 
possibly prejudiced against a party, or boozy (and such have 
been kenned) made a decision; another judge followed the prec- 
edent, and then another, till it stiffened into the law of the 
realm and became praised as ‘part of a system which those who 
profited by exploiting its mysteries styled the ‘perfection of 
reason.’” To a lesser extent the same is true of our Federal 
constitution. Features were adopted, as the election of sena- 
tors by the State legislatures, merely because it happened to be 
the custom of the day to elect governors by that body; or the 
appointment of judges by the executive for the same reason, 
though both these matters have long since been changed in the 
several State constitutions. Other provisions were inserted 
because they were natural in the environment of a hundred 
years ago; others because the constitution was planned for a 
comparatively poor people of three millions and without antici- 
pation of the enormous growth since in civilization, wealth and 
population, and in the power of corporations; other features 
still were inserted by compromise and some almost by accident. 
The constitution has become in many respects a misfit, notwith- 
standing its modification by fifteen amendments. It is very 
certain that if the constitution was to be made at this time, in 
the light of the present conditions and with the knowledge of 
the dangers now to be feared, it would be materially different 
from the instrument adopted at Philadelphia in September, 
1787. 

The men who made the constitution were aware that expe- 
rience and development would require changes, and they provided 
for their being made either by a general convention of the 
States, on the application of two-thirds of the legislatures, or by 
a two-thirds vote of both Houses, subject to approval by the 
legislatures of three-fourths of the States. It is well that 
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amendments are not easily made; but the action of the several 
States in amending their own State constitutions has shown the 
necessity of amendment, due to our development and changed 
conditions and the results of our experience. This applies to 
the Federal constitution no less than to the State constitutions, 
and there are many changes which have been considered in the 
public mind whose adoption into the Federal instrument will not 
be much longer postponed if the opposition to the gold standard 
shall carry the country. 

Among those which the victors will most earnestly insist upon 
are the following :— 

1. Tue Exection or Unirep States SENATORS BY THE PEO- 
PLE.— This does not change in any wise the representation and 
equality of the States in the Senate, but provides for the change in 
the mode of electing the two senators of each State by the people 
thereof, instead of by its legislature. The force of corporate 
wealth is much more easily brought to bear upon the limited 
number of men composing a State legislature than upon the 
people at large; hence a change to the broader constituency will 
be a distinctive gain for the masses. It will bea guarantee that 
corporate power will lose a large number of seats in the Senate 
which it has heretofore filled or controlled. This proposed 
amendment has already three times passed the lower House of 
Congress, but has hitherto found its grave in the Senate itself, 
too many of whose members felt that the proposed change would 
destroy their own chances of re-election. 

2. Tue Evection oF act Unirep States JUDGES BY THE PEO- 
pte.— On the same line and for the same reason, the Federal 
judges must be made elective and for aterm of years. When the 
Federal constitution was adopted, in none of the States were the 
judges elected by the people, and it would therefore have been 
strange if they had been made so in that instrument. Now, in 
nearly every State, the judges have been made elective by the peo- 
ple, and it is strange that the Federal judges should not be made 
elective in the same mode. Indeed, for stronger reasons than 
have caused the States to make their judges elective, should the 
same change be adopted as to the Federal judges. Many of 
them appointed by corporate influences and all holding their 
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positions for life and thrown in constant contact with the cour- 
tesies extended to them by the wealthier classes, the Federal 
judges are under no obligations to the people and under every 
obligation to the classes. While there are honorable exceptions, 
it is known to all men that the Federal bench is the stronghold of 
the money power. That power may be dislodged from the House 
and Senate, even from the presidency, but the care it has shown 
in procuring the appointment of judges naturally biased by their 
experience as corporation lawyers or by the influence exerted for 
their appointment, and the life tenure of their offices, secures 
the money power in its intrenchments in the judiciary. The 
power that branch of the government claims in increasing extent 
to nullify acts of the other two branches of government is 
making it essential that the masses shall obtain a guarantee of 
their victory by making this branch of the government depend- 
ent upon their sovereignty. The ‘* government by injunction ”’ 
and the late reversal of one hundred years’ unbroken decisions to 
secure exemption from taxation to the millionaire element have 
rudely broken public confidence in the Federal judiciary and call 
for its reconstitution on modern lines by making the tenure of 
judicial office for a term instead of for life, and elective instead 
of appointive. Without this change in a body of men who claim 
the power to abrogate legislative acts, and to restrain executive 
action, any popular triumph at the polls would be illusory. 

The election of District and Circuit Judges could be made by 
the people of their respective districts and circuits at the same 
time and manner that members of Congress are elected, for a term 
say of eight or twelve years. The Chief Justice of the Supreme 
Court should be elected in the saine manner as the President, but 
the Union should be divided by law into the same number of 
divisions as there are associate judges of the Supreme Court, and 
one judge chosen by each division, and in such a manner that 
only a part of the seats should be filled at any one election. No 
objection can be made to the election of Federal judges by the 
people which would not apply with the same force to that mode 
of selecting State judges—a method which has been almost 
universally adopted; and seeing that the matters affecting the 
interests of consolidated wealth are brought almost entirely into 
VOL. XxX. 45 
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the Federal courts, there are stronger reasons why its influence 
in the selection of the judges, which is now overshadowing, 
should be minimized by a resort to election by the people. 

3. Tue Evection or Posrmasters.—The territory adjacent 
to each post office should be divided into circumscriptions and a 
postmaster chosen every four or six years by the voters thereof 
at the same time and in the same manner the members of Con- 
gress are chosen. This would reduce largely the evils of the 
patronage system and would modify also the heat and violence 
of a presidential election. The post offices would not be depend- 
ent upon the general result, for while the country at large might 
go for either party, the particular locality would secure its local 
choice. Indeed, in perhaps the majority of cases the election of 
postmaster would be decided by considerations of fitness and the 
personal preference of the patrons of the office, and not upon 
party lines. It would modify the centralization tendencies of 
the post office, and would thereby remove the strongest objection 
to modernizing the post office by adding the telegraph and tele- 
phone services, which are properly part of an efficient postal 
service, and as such have been adopted in all other countries than 
ours. The election of postmasters for a fixed term is prefer- 
able to the civil service life tenure. The clerks and all other sub- 
ordinates in the postal service should be appointed under civil 
service rules. The postmasters would still give bond and would 
be subject to regulation and removal for cause as they are now. 

4. PresipENTIAL TermM.—For reasons which are too well 
known to require fuller discussion the President should be 
ineligible for re-election, and for this purpose his single term 
should be fixed at six years, so as to minimize as far as safe to 
do so the shocks incident to a presidential election. As half our 
Presidents have served two terms and half of them one term, 
six years each has been the average service in the past (counting 
the vice-presidents succeeding by casualty as simply a continu- 
ance of the presidency of their chief). Mr. Cleveland, when 
elected the first time, and Mr. Bryan recently, are among those 
who have declared in favor of the one term principle. 

5. THe Vero Power.— The veto power is an anachronism 
and has no proper place in our system, in which each of the 
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three great departments of government should be separate and 
distinct. In England no monarch has dared to use the veto 
since the revolution of 1688 — more than two centuries. It is a 
powerful lever in the hands of a party President to nullify any 
change in, or expression of, the will of the people, however 
plainly expressed by the election of members of Congress in the 
middle of his term. It is unrepublican, and its retention implies 
a doubt of the power of the people to change their public 
policy, unless in the election year of a President. 

6, Tue Move or ELEcTiInG THE Presipent.— There has been 
one change already made by the Twelfth Amendment in the 
mode of electing the President, and there have been distinct pro- 
nouncements at times in favor of electing the President by a direct 
vote of the people. The suppression — effacement, in fact — of 
the minority in each State under the present system, is an evil 
unquestionably ; but the election of the President by a direct vote 
of the people will scarcely be adopted for two reasons. In the 
first place, to do so would be to destroy the advantage now given 
all the smaller States by the addition of two votes in the 
electoral college to each State irrespective of size, in recogni- 
tion of the fact that the President is chosen by the people and 
the States. The smaller States would vote against a change 
which would reduce their importance and thus aggrandize the 
weight of the larger States, and the required three-fourths would 
not ratify. Again, frauds are most easily perpetuated in States 
having large majorities. But now the evil is minimized; for 
whether Georgia or Mississippi, or Iowa or Minnesota, give 
40,000 or 100,000 majority for a candidate makes no difference, 
since the candidate, in either event, merely gets the electoral 
vote of the State. But on a vote of the whole people 
of the Union, as one district, a fraud at any one of the 
thousands of precincts in the Union becomes a matter of interest 
to every other precinct. This would give ground to contest 
every presidential election and the appointment of _poll- 
holders and the investigation and canvassing the result at each 
poll by Federal authority. Contested presidential elections 
would become the rule, and civil war over the result inevitable. 
A modified plan has been suggested which retains the benefits of 
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each of the above systems. It is suggested that the present 
system of apportioning the number of votes to each State in 
accordance with the numbers of members of Congress and sena- 
tors be retained, but that, instead of the whole vote of the State 
being cast according to the majority in that State (as is the 
custom) or even by districts, as is allowable under the constitu- 
tion, since that would lead to Gerrymandering, the vote of the 
State be divided pro rata, i. e., suppose a State with ten electoral 
votes casts 150,000 votes for A, 120,000 for B and 30,000 for 
C. Instead of the ten electoral votes going to A, as under our 
present system, he would get five votes, B would get four and C 
one vote. In case of fractions the largest fraction would take 
the odd vote. This system avoids the evils of a more direct 
vote as above stated, and while retaining the two votes allotted 
to each State for its statehood, avoids the suppression of 
minorities incident to the present system. 

7. GOVERNMENT ConTROL or Raitroaps.— There is a formu- 
lated demand by one great party that government control of 
railroads be made more efficient, and by another that the 
government shall own all the principal lines of railways, 
appointments to service therein to be made under civil ser- 
vice rules, It is very certain that under the present system, 
governmental control, though held constitutional by the 
Supreme Court, is a sham. The manufacture of millionaires 
by secret rates and other methods, goes right on with the 
coincidence of crushing out all small competitors and the 
impoverishment of the masses by high rates. The Interstate 
Commerce Commission seems powerless; and as to the State 
Railroad Commissions, in too many instances, the railroads 
through their lobbyists have secured the election either of their 
tools, or of weak men, as commissioners; while in other States, 
as a railroad president cynically remarked, the railroads have 
simply ‘* added the railroad commission to their assets.’ One 
of the results of a victory by those advocating these ideas will 
certainly be the absolute and sure governmental control of 
transportation, and if that is found impracticable, then govern- 
mental ownership, at least of all the trunk lines, so as to fix 
rates. To this end, any constitutional amendment that may be 
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requisite will be made. Even with governmental control a 
cabinet officer, ‘* Minister of Public Works,’’ will be created to 
supervise this matter, though this can be done by an act of 
Congress. The governmental ownership of telegraphs and 
telephones will require no constitutional amendment, since the 
electric mail is merely a betterment — the adoption of modern 
facilities for the post office — and the constitution already vests 
the exclusive control of the post office in Congress. In truth 
the operation of the telegraph and telephone by private corpora- 
tions is illegal, being the exercise of postal functions which by 
the constitution can be exercised only by the government. 

Oruer Marrers or Urcency.— There may arise other matters 
of urgency upon the issue of the present strugglein favor of the 
advocates of reform; but the above are those constitutional 
guarantees which have been most in evidence in all discussions, 
and are those which will most logically be demanded by those 
intent on securing the benefits of victory. The power to make 
both gold and silver the money of redemption and to issue govern- 
ment paper which shall be a legal tender has already been held 
by the Supreme Court to be in the constitution. The struggle 
to make the government exercise that power will, when won, 
require no further constitutional guarantee. To that end it is 
only necessary to change the Executive. He can direct the 
exercise of the governmental option to pay its coin notes and 
bonds in silver. The further coinage of silver and the issuance 
of government non-interest-bearing notes to supply casual deficits 
instead of interest-bearing bonds, can be done by authority of a 
Congress in accord with him. But the struggle means more 
than this, and the victory of the people will be bulwarked by 
the exaction of the above and possibly other constitutional 
guarantees. 


WaLTER CLARK. 
N.C. 
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JUDGE AND JURY. 


A growing preference among intelligent people for a trial of 
civil causes by judges, to a trial by jury, evidences a decline of 
the popularity of our jury system. Even so eminent a jurist as 
the late Justice Miller admits that, in his younger days at least, 
his experience and observation tended to shake his confidence in 
the utility of trials by jury. Later in life, however, he empha- 
sizes the indisposition of judges to ‘‘ exercise control over the 
proceedings of a jury case,’’ as the chief cause of the failure of 
juries to attain true results. In this connection he says: — 


**Tt may as well be stated here that a case submitted to the 
unregulated discretion of a jury, without that careful discrimi- 
nation between matters of fact and matters of law which it is the 
duty of the court to lay before them, is but little better than a 
popular trial before a town meeting.”’ ? 

Again: — 


**It is, therefore, of the highest importance that in a jury 
trial the judge should clearly and decisively state the law, which 
is his peculiar province, and point out to the jury with equal 
precision the disputed questions of fact arising upon the evidence, 
which it is the duty of that body to decide. Without this, a 
jury trial is but a farce.’’ * 


Concurring in this view Judge Dillon says: — 


** We ought doubtless to reform the abuses of administration 
in the jury system. But the complaints against the system, so 
far as well grounded, arise largely from inexperienced or inca- 
pable judges, or from unwise statutes curtailing the powers of 
the judge in jury trials to those of a mere moderator.”’ 


1 A paper read before the Bar Asso- 2 Am. Law Rev., Nov. and Dec., 
ciation of Texas, at Galveston, July 1887, p. 862. 
30, 1896, by Judge H. Teichmueller. 3 Id., p. 863, 
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But, continuing, he points to the most vital element of the 
subject: — 


‘‘Tue Jury Is BOTH A VALUABLE AND EssENnTIAL Part OF 
Our JupiciaL System.— It is not simply to be 
venerated as a reminiscence, but prized for its usefulness. Its 
roots strike deep into the soil and cling to the very foundation 
stones of our jurisprudence. The system belongs to free insti- 
tutions and tends to fortify and perpetuate them.”’ ! 

A full appreciation of the force of this view demands a brief 
consideration of the typically American idea of government, 
which marks an epoch in the history of political science and 
foreshadows a new type of civilization. 

Recognition of the natural and inalienable right of man to 
life, liberty, and the pursuit of happiness, as the corner-stone 
of our political structure, is‘ the distinguishing feature of this 
American idea. Repudiating unmistakably the European con- 
ception of the divine origin of government, and also the modern 
idea of the State as a person — an ethical person — the American 
theory of government, viewing it soberly as a human institution 
which men create for the sole purpose of protecting their native 
freedom, dispels all the mystic traditions which serve to cloud 
the origin and nature of government. Sovereignty, as this 
term is historically understood, cannot belong to government 
viewed as a mere political agency, for it derives all its powers 
from the people who institute it. The inalienable right of man 
to freedom, and his corresponding inviolable right of self- 
defense, affirm his title to self-government and deny his 
authority to govern his fellow-men with like irresistible force. 
Men may rightfully use force in self-defense for the protection 
of their individual and social rights, and may, consequently, 
delegate the authority to protect to their government, which 
represents the legally organized aggregate force of society. All 
the functions of government, however, resulting from the 
political heresy which ascribes to it the duty of promoting the 
so-called ‘* general welfare,’’ are traceable to European notions 
of government, which America has discarded. This vital prin- 


1 Am. L. Rev., Jan.—-Feb., 1885, p. 8. 
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ciple also reverses the current European doctrine, which sub- 
ordinates law to government, for in America law determines 
government and controls its functions. Considering the subject 
from this point of view, we cannot fail to agree with Judge 
Dillon, that the ‘jury system belongs to free institutions and 
tends to fortify and perpetuate them.’’ 

What is said of constitutions — that they are not made but 
grow —is equally applicable to law in general. There is in the 
center of all social relations, simple or complex, born of human 
energy, an innate principle of right, fitness, or justness, which 
is their natural law. We can no more make this social law than 
the law governing the physical forces surrounding us. We can 
but strive to discover and formulate this law in the light of 
experience, and recognize the mission of advancing civilization 
to maintain it against abuse of selfish human power, and to make 
might subservient to right. 

We thus find incessant active co-operation of the natural law, 
as the source of pure justice, and the positive law in force for 
the time being, which reflects the true law, so far as discovered 
by a people and grown into their consciousness. Legislation 
and judicial precedents are the means of defining and establish- 
ing the rules of positive law, which are supreme and entitled to 
absolute obedience. This positive law shelters the peace and 
order of organic society, without which real progress is impos- 
sible. But the exigencies of restless social development con- 
stantly tend to modify, unfold, and to enrich the system of 
positive law; and hence its conservative power should never be 
so inflexible as to stifle the social forces, which serve to adapt 
the positive law to the ever-varying conditions of our intricate 
associated life. 

In the practical administration of justice these two indispen- 
sable elements are represented by the judge and the jury. The 
citizens, participating in the trial of special cases, are more 
intimately identified with the social relations, from which law is 
derived, and for the protection of which it is administered. 
Cases are analogous, but their facts are never exactly alike, and 
require sufficient elasticity of law to attain substantial justice in 
each particular case. The judge specially represents the actual 
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law in force, and should subject the jury to its discipline, without, 
however, restraining them from intelligently applying the law 
as given by the court to the peculiar facts of each case. Exist- 
ing defects of our jury system, as admitted by Justice Miller 
and Judge Dillon, are chiefly due to a prevalent inclination of 
judges unduly to enlarge the province of the jury. 

Whenever certain facts, established by undisputed evidence, 
can lead to but one legal result, or when the evidence is so pre- 
ponderating, that it would be the duty of the judge to set aside 
an adverse finding of the jury by granting a new trial, such issue 
should always be withdrawn from the jury and decided by the 
judge. Much useless delay could be obviated, and real justice 
more speedily attained, if this practice were more generally 
adopted. But, besides clearheadedness and moral courage of 
the trial judges, it needs encouragement from the appellate 
courts. Errors occurring in the progress of a trial should never 
be held reversible when the whole case, as made by the parties, 
is correctly decided. Trial courts and appellate courts should 
adjudicate cases, not isolated points. But this subject cannot be 
regulated by legislation or by unyielding general rules. It 
requires, in addition to learning, that subtle legal tact, which is 
the fruit of mental discipline and training. Even a narrow and 
unreasoning observance of precedents is much to be preferred to 
the uncertainty and looseness in the administration of law, 
which would follow an excessive exercise of judicial discretion. 

In this connection a word on technicalities, a term commonly 
deemed to imply reproach. Comparing ours with the systems 
of practice prevailing in Europe, we certainly find that purely 
technical rules influence our administration of Jaw far more 
potently than elsewhere ; but this is not to be regretted. In my 
opinion it is due to a deep-seated, and I trust ineradicable aver- 
sion of the American people, to personal government in all its 
various forms. Our people, recognizing Jaw as their only sov- 
ereign, jealously restrict their officials to the functions of mere 
organs of the law. Thus, they preserve the genius of our insti- 
tutions, and that vital characteristic which distinguishes them 
from European governments. It is the duty of judges, how- 
ever, to guard against abuse of technicalities, or their disingen- 
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uous employment for the purpose of defeating, rather than 
attaining, the ends they should subserve. 

There is still an eminently practical influence of our jury 
system which should not be ignored. The knowledge of law 
the juror acquires, and the habit of submitting to its supremacy, 
constitute the most valuable elements of enlightened self-govern- 
ment. Without this training which jury service gives, the citizen 
would be incompetent to control legislation. Our government, 
though representative in form, would cease to be so in reality. 
Jury service makes the citizen conservative; for he learns to 
comprehend the real meaning of law which he may have igno- 
rantly criticised, but he also discerns the inadequacy of rules of 
law, which continue in operation after the social conditions to 
which they owe their existence have changed or passed away. 
Thus, jury servicesc hools and prepares the citizen for the im- 
portant work of unfolding and molding law by influencing leg- 
islation. It cannot be doubted that, as Judge Dillon expresses 
it, trial by jury is ‘* both a valuable and essential part of our 
judicial and political system.”’ 

In conclusion, I desire to say a few words concerning the 
reform of empowering the trial judge to set aside verdicts 
acquitting, as well as verdicts convicting, defendants in criminal 
cases,— a subject I have briefly touched in a former paper. 

One of the objections, as they appear in the published pro- 
ceedings, urges that this change ‘* would tend to the disadvan- 
tage of the accused.’’ This is true in regard to guilty parties, 
and it is exactly the purpose of the proposed reform. Protection 
of society is the end of all criminal law and its administration, 
and the public interest demands the acquittal of innocent 
defendants as much as the conviction of guilty ones. 

Another gentleman stated, that ‘he preferred to trust 
twelve ordinarily honest jurymen in ordinary testimony than a 
trial judge.’’ This sentiment, whether right or wrong, needs 
no consideration, for the question before us does not involve 
it. It is wholly irrelevant. It is not asked to deprive parties 
accused of trial by jury, but it is proposed to subject juries in 
criminal cases to that control of the trial judge, which he is 
required to exercise in cases generally. 
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Efforts to improve our law in the light of experience do not 
disparage its present administration, but they evidence the 
determination of an intelligent people to develop their law in 
harmony with advancing civilization. Can it be denied that, 
especially in murder cases, defendants who should be convicted 
are too often acquitted? Is it not true that too frequent out- 
breaks of mob-violence show a growing popular distrust of the 
efficiency of our administration of law? 

If this power of controlling verdicts of acquittal is conferred 
upon trial judges, it instantly makes it the interest of defendants 
to select the best and most intelligent jurors, which would be an 
improvement of inestimable value. Knowledge on the part of 
jurors, that this power in reserve vests in the judge, will of itself 
enhance their sense of responsibility and restrain prejudice and 
passion. 

The danger of abuse of this power by the trial judges seems 
almost unfounded, for occasions for exercising it will chiefly 
arise in cases in which the strongest social influences are arrayed 
on the side of the defense. In such exceptional cases the highest 
order of moral courage and intelligence will be required of 
judges, for to annul a verdict of acquittal brought about by 
potent outside influence is sure to antagonize a very active and 
aggressive public sentiment. But abuse of this power by judges 
can be promptly corrected by an appeal, whereas the wrong of 
an unjust acquittal by a jury, as it now is, remains irremedi- 
able. 

Law administered only by jurists would be liable to degener- 
ate into a logical structure of lifeless technical rules. Our jury 
system animates law, constantly supplies healthy vitality to it, 
and serves to perpetuate it as the only sovereign power to which 
free people yield implicit obedience. But in order to accomplish 
these objects, the purity of our jury system must be preserved, 
and jurors must be subjected to the conservative control of the 
law actually in force; or, in other words, the respective provinces 
of the jury and of the judges must be rigidly maintained. The 
tendencies of our time emphasize this necessity; for popular 
reverence of law, and trust in its firm and impartial administra- 
tion, constitute the only safety-valve of our social existence. 
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CAN CONTRACTS TO PAY IN SPECIFIC COIN (GOLD) 
BE ENFORCED. 


There seems to be a great deal of confusion in many minds, 
even in the minds of lawyers, as to the enforceability of con- 
tracts to pay in a specific coin. It is frequently asserted that 
such contracts are non-enforceable. It is said that our decisions 
authorize payment of so-called ‘gold contracts’’ in United 
States legal tender notes, or in any other currency made legal 
tender by the Federal government irrespective of the real or 
intrinsic value of such currency. If there is anything a lawyer 
generally feels certain of, it is that courts will not make con- 
tracts for private parties, but will fearlessly and impartially 
enforce such contracts as the parties themselves have made. It 
would certainly be a great shock to our ideas of the sacredness 
of the obligations of private contracts if it be true that our 
courts hold, that such contracts need not be fulfilled. Itisa 
grave accusation to make, against our jurisprudence and against 
the courts which administer our laws, to say, that by our law a 
contract can be performed by doing something in direct conflict 
with its provisions. The statement is not true. Contracts to 
pay in specie are enforceable. It can be said without fear of 
successful contradiction, that, with the possible exception of one 
or two courts, there is not a court in the land to-day which will 
not enforce a contract fairly made to pay in a specific coin where 
the provisions of the contract on that subject are clear and 
unequivocal. Prior to the decision of the Supreme Court of 
the United States in Bronson v. Rhodes,’ quite a number of the 
State courts, in deference to Federal legislation, held that a 
‘*gold contract,’’ could be satisfied by legal tender notes, 
however greatly depreciated they were in value.? These 


' 7 Wal. 229. Mich. 420 (1865); Thayer v. Hedges, 
2 Appel v. Woltmann, 38 Mo. 194 23 Ind, 141 (1864); Brown v. Welch, 
(1866); Whetstone v. Colley, 36 Ill. 26 Ind. 116 (1866); Sanford v. Hays, 
328 (1865); Buchegger v. Shultz, 13 52 Pa. St. 9 (1866); Laughlin v. Harvey, 
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decisions were made in deference to the Federal government. 
A great war had compelled it to issue legal tender notes 
for the purpose of raising revenue. A great cause was 
at stake. It was feared that any adverse decisions on the 
legal tender acts might cripple the general government in 
the great struggle of the Civil War. Every Northern court, 
at least, was anxious to aid the Federal government in its 
great undertaking to abolish slavery. It was, therefore, very 
natural for State courts in .decisions rendered prior to any 
authoritative expression on the subject from the Supreme Court 
of the United States, to enforce the legal tender acts of Congress 
to the strictest letter. And we find in consequence that the 
State courts generally held contracts by their terms payable in 
coin solvable in legal tender currency. In some of these decis- 
ions it is specifically stated that they are made in deference 
to Federal legislation, and that they did not express the individ- 
ual opinion of the court which rendered them. These decisions 
now are of no value except as history. They have been sup- 
planted by decisions rendered since Bronson v. Rhodes. Nearly 
every State court which has had occasion to pass upon the question 
since 1868 has followed this Supreme Court decision.1. I know 


52 Pa. St. 9 (1866); Graham v. Mar- 
shall, 52 Pa. St. 9 (1866); Warmibold 
v. Schlicting, 16 Ia. 243 (1864). 
But see Carpenter v. Atherton, 25 Cal. 
564, and Dutton v. Pailaret, 52 Pa. 
St. 109 (1866); where court said (page 
113): * But when the parties stipulate 
for specific chattels and expressly 
exclude the legal tenders which the 
government has prescribed, the bar- 
gain must be presumed to rest upon 
an adequate consideration, and neither 
legislative nor judicial power can 
pluck the fruits that belong to one of 
the parties, for the mere purpose of 
giving them to the other.’? To this, 
Justice Strong, who wrote the major- 
ity opinion in Knox v. Lee, must have 
assented, he being a judge of the 
Pennsylvania court at the time. 


1 Wright v. Jacobs, 61 Mo. 19 
(1875); McGoon v. Shirk, 54 Ill. 408 
(1870); Kellogg v. Sweeny, 46 N. Y. 
291 (1871); Sheehy 0. Chambers, 36 P. 
R. 514; Bank v. Swain, 29 Md. 483 
(1868); Stark v. Coffin, 105 Mass. 328 
(1870); Chrysler v. Renois, 43 N. Y. 
209 (1870); Hittson »v. Davenport, 4 
Col. 169 (1878); Churchman v. Martin, 
54 Ind. 380 (1876); Phillips v. Dugan, 
21 O. St. 466 (1871); Walkup v. Hous. 
ton, 65 N. C. 501 (1871); Watson v. R. 
R. Co., 50 Cal. 523 (1875); Foster v. R. 
R., 1 Mo. App. 390 (1876); Calhoun v. 
Pace, 37 Tex. 454 (1872); Mitchell v. 
Henderson, 63 N. C. 643 (1869). See 
particularly Bedford v. Woodward, 20 
L. A. R. 598. Bronson v. Rhodes was 
decided in December Term, 1868 ; Knox 
v. Lee in 1870 and Trebilcock v. Wilson 
in 1871. 
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of but one exception — Minster v. Rogers.! The Alabama court 
does not seem to have known of the Federal Supreme Court’s 
decision on the subject. It is not mentioned in the opinion, 
There may be other decisions similar to that of Alabama, but it 
is safe to say they are not very numerous. I have been told by 
a high authority, they are three in number, each explainable 
upon the theory that the decisions of the Supreme Court have 
been overlooked. 

The confusion on this subject is undoubtedly due to a 
misunderstanding of the so-called ‘legal tender decisions.”’ 
It may, therefore, be not entirely unprofitable to examine 
these legal tender decisions and learn what they really decide. 
In Hepburn v. Griswold,? the Supreme Court of the United 
States held that the legal tender acts of Congress passed in 1862 
and 1863, making United States currency notes legal tender in 
the payment of debts, public and private, applied to debts con- 
tracted before as well as after the enactment of these statutes, 
and so far as they applied to debts contracted before their passage 
they were unwarranted by the constitution. The opinion was 
written by Salmon P. Chase, Chief Justice. The Supreme Court 
then consisted of eight judges. Justices Miller, Swayne and 
Davis dissented from the opinion of the majority. Hepburn v. 
Griswold was reversed by Knox v. Lee and Parker v. Davis.’ It 
may be interesting in this connection to remember the change 
in the personnel of the court which took place by the appoint- 
ment of Justices Strong and Bradley in 1870. By the act of 
March 3, 1863, the Supreme Court was ordered to consist of ten 
members. By the act of July 23, 1866, it was enacted that no 
vacancy in the office of associate justice of the Supreme Court 
of the United States shall be filled by appointment until the 
number of associate justices should be reduced to six. By the 
act of July 10, 1869, it was enacted that the court should con- 
sist of the chief justice and eight associate justices, and that for 
the purpose of the act there should be appointed an additional 
justice. Justice Greer, who had subscribed to the majority opin- 
ion in Hepburn v. Griswold, resigned in February, 1870. Presi- 


1 50 Alabama, 283. 


2 8 Wallace, 603. 8 12 Wal. 457. 
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dent Grant on the 18th of February, 1870, appointed Justice 
Strong and a few days later Justice Bradley as associate justices 
of the Supreme Court of the United States. These appoint- 
ments were made the subject of a great deal of unfavorable criti- 
cism. It was openly and frequently charged, especially by 
Democratic speakers, and by the Democratic press, that these 
appointments were made in order to reverse Hepburn v. Gris- 
wold. It did appear that Justice Strong, while a member of the 
Supreme Court of Pennsylvania, rendered several decisions,' 
upholding the legal tender acts, and this was cited as the reason 
for Justice Strong’s appointment. As to Justice Bradley, how- 
ever, it was said that he while acting as counsel for a railroad com- 
pany which had made a trust deed containing a ‘‘ gold clause,”’ 
rendered an opinion that the trust deed could not be satisfied in 
currency made legal tender by the Federal government. 
Whether the criticism as to these appointments be true or not, 
is of no importance in the present discussion. Knox v. Lee and 
Parker v. Davis created a howl. Evenso great a man as George 
Bancroft assailed the decision unmercifully.? 

These decisions were made only a few months after the ap- 
pointment of Justices Strong and Bradley. The prevailing 
opinions of the court were written by these two new justices. 
Five justices favored the decisions, and four justices dissented. 
In order to clearly understand the meaning and effect of these 
legal tender decisions it must be borne in mind that no question 
arose in these cases as to contracts by their terms payable in 
a specific kind of money. Mrs. Lee, a citizen of Pennsylvania, 
owned a flock of sheep in Texas, which on the outbreak of the 
rebellion she left in charge of a shepherd. In March, 1863, 
the Confederate authorities confiscated and sold the sheep as the 
property of an alien enemy, and Knox purchased them. The 
rebellion being repressed, Mrs. Lee brought trespass against 
Knox for damages. The jury found a verdict in Mrs. Lee’s 
favor for the sum of $7,368.00 probably greatly enhanced in 


1 Schollenberger v. Britton, 52 Pa. Its Guardians, by George Bancroft. 
St. 9-56 (1866). Money in Politics, by J. K. Upton, p. 
2 A Plea for the Constitution of the 157. 
United States Wounded in the House of 
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amount by the court’s charge on the subject of damages. The 
court instructed the jury that they must recollect that the ver- 
dict they might give may be paid and satisfied by legal tender 
notes of the Federal government. Parker v. Davis arose on a 
bill in equity to compel specific performance of a contract to 
convey lands upon payment of a given sum of money (not 
coin, but **money’’). Parker refused to execute a deed until 
he had been paid in coin. A tender had been made him in 
** greenbacks’’ which he refused. The State court ordered 
Parker to execute the deed upon payment by Davis of the 
amount in greenbacks.! To reverse that decree an appeal was 
taken to the Supreme Court of the United States. Neither of 
these cases consequently required the construction by the court 
of a ** gold clause ’’’ in a private contract. Neither did Julliard 
v. Greenman ? (another legal tender case) involve any such con- 
tract. The only question raised in that case, which was not 
raised in prior legal tender cases, was the question of the power 
of Congress to direct the issue of United States notes as cur- 
rency, with the quality of legal tender, in time of peace, and in 
the absence of any public exigency. This, the court said,’ 
‘*is a political question, to be determined by Congress when the 
exigency arises, and not a judicial question to be afterwards 
passed upon by the courts.’’ Julliard v. Greenman was an action 
for goods sold and delivered, and decided nothing of impor- 
tance which had not been already decided by Knox v. Lee and 
Parker v. Davis.* And Justice Gray so said: — 

** Upon full consideration of the case the court is unanimously 
of opinion that it cannot be distinguished in principle from the 
cases heretofore determined, reported under the names of the 
legal tender cases.”’ 

In December, 1868, two years prior to the decision of Knox v. 
Lee, the Supreme Court of the United States decided Bronson 
v. Rhodes, and thereby held that a contract to pay ‘ gold and 
silver coin ’’ cannot be satisfied by the payment of legal tender 
currency. In December, 1871, one year after the decision of 


1 Davis v. Parker, 14 Allen, 94. $110 U.S. 450. 
2110 421. 4110 U. 8. 430. 
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Knox v. Lee, the Supreme Court decided Trebilcock v. Wilson. 
Bronson v. Rhodes was thereby specifically affirmed as the law 
of the Supreme Court of the United States on the subject of 
‘¢ specie contracts.’? Only a year had elapsed since the decision of 
Knox v. Lee, no change in the personnel of the court had taken 
place, the criticism of the legal tender cases had fairly made the 
court stagger, yet there is not a word indicating a conflict 
between Bronson v. Rhodes and Knox v. Lee. The legal tender 
cases in no way mitigates against Bronson v. Rhodes; on the 
other hand, they clearly recognize the validity of ‘* specie con- 
tracts.” In Knox v. Lee,? the court says:— 

‘* We speak now of contracts to pay money generally, not con- 
tracts to pay some specifically defined species of money * * * 
‘* We have been asked whether Congress may declare that a con- 
tract to deliver a quantity of grain may be satisfied by the tender 
of a less quantity. Undoubtedly not. There is a wide distinc- 
tion between a tender of quantity, or of specific articles, and a 
tender of legal value.” * * * ‘If we look to the act of 
1862 in the light of the contemporaneous and subsequent leg- 
islation of Congress, and of the practice of the government, 
we shall find little difficulty in holding that it was not intended 
to interfere in any respect with existing or subsequent contracts 
payable by their express terms in specie, and that when it 
declares that the notes of the United States shall be lawful 
money, and a legal tender for all debts, it means for all debts 
which are payable in money generally, and not obligations pay- 
able in commodities, or obligations of any other kind.”’ 

Woodruff v. Mississippi, decided in March of the present 
year, though not directly involving the question under discussion 
as to the construction of ‘‘ specie contracts,’’ clearly recognizes 
Bronson v. Rhodes and Trebilcock v. Wilson as the present law 
of the Supreme Court of the United States. The court therein 
said: ** Any acts by the State anthority impairing or lessening 
the validity or negotiability of obligations thus made payable in 
gold coin are violative of the laws and constitution of the United 
States.” * * * **In accordance with the doctrine thus expressed, 


1 12 Wal. 687. 2 12 Wal. 548. 8 162 T. S. 291. 
VOL. XXX. 46 
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Iam of opinion, as stated, that no commercial or money trans- 
action, not immoral in its character or detrimental to the genéral 
interests of society, can be held or declared to be invalid because 
it is enforced or made payable in gold coin or currency established 
or recognized by the government; and, therefore, that the judg- 
ment of the Supreme Court of Mississippi, declaring that the 
bonds of the Levy Board made payable in gold coin were, for 
that reason, invalid, cannot be sustained, and that its judgment 
to that effect should be reversed.”’ * * * ‘* This court has held 
that parties may contract for the payment of an obligation in 
gold, or any other money or commodity, AND IT MUST THEN BE 
PAID IN THE MEDIUM CONTRACTED FOR.’’! Bronson v. Rhodes 
and Trebileock v. Wilson are not the only decisions in support 
of this doctrine. In the Federal Supreme Court we have Butler 
v. Horwitz,? Dewing v. Sears,? The Emily Souder,‘ Bronson v. 
Kimpton,’ Gregory v. Morris, and Woodruff v. Mississippi.’ 
From the State courts, we have nearly every decision upon this 
question rendered after Bronson v. Rhodes was decided. 

That the legal tender cases do not support the claim, that a 
** gold contract ’’ cannot be enforced, is hardly open to question. 
The legal tender decisions have been misread and misinterpreted. 
As said by the reporter in a note to the case of Skinner v. Rosa: ° 
‘*there seems to be a peculiar mistake on the part of authors, 
etc., to assert that the legal tender decisions have changed the 
rule laid down by the Supreme Court in Bronson v. Rhodes.”’ 
This note contains a clear exposition of the law on this subject, 
and clearly shows that the legal tender decision in no way 
affected the doctrine of Bronson v. Rhodes, or Trebilcock v. 
Wilson. The law on this subject is well summed up also by the 
Supreme Court of Illinois in Bedford v. Woodward,’ in the 
following language :— 

** Before the decision in McGoon v. Shirk,” this court had held 
that, under the acts of Congress of February 25, 1862, and July 


1 162 U. S. 308. ® 96 U.S. 619. 

2 7 Wal. 258. 7 162 U. S. 291. 

311 Wal. 379. 8 29 L. A. R. 518. 

* 17 Wal. 666. 929 L. A. R. 593-596. 
5 8 Wal, 444. 10 54 Ill. 408. 
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11, 1862, known as the ‘* Legal Tender Acts,’’ a note or con- 
tract for the payment of a sum of money specifically in gold 
could be discharged by the payment of the same sum in legal 
tender notes, and that, in a suit upon such a note or contract, 
judgment could be entered up for the amount due upon the face 
of the instrument, and that the value of gold over legal tender 
notes was not a subject for consideration in an action brought 
on such a note or contract. But these prior decisions were over- 
ruled in McGoon v. Shirk,! because, after their rendition, the 
Supreme Court of the United States decided the cases of Bron- 
son v. Rhodes,’ and Butler v. Horwitz,’ taking a contrary view; 
and the construction given by that court to an act of Congress 
was, of course, binding upon this court. Accordingly, the 
Bronson case and the Butler case were followed in the McGoon 
case. In the latter the question was whether a note payable, 
in terms, in American gold, and executed after the passage of 
the legal tender act of February 25, 1862, could be discharged 
by a tender of United States treasury notes, and the Bronson 
case was there construed as holding that an express contract to 
pay coined dollars could only be satisfied by the payment of 
coined dollars, and the Butler case was construed as holding 
that, when it appeared to be the clear intent of a contract that 
* payment or satisfaction shall be made in gold and silver, dam- 
ages should be assessed and judgment rendered accordingly ; 
and, after thus construing the two Federal decisions, we said in 
the McGoon case: ‘ The note was payable in American gold, 
and in that medium alone, without the consent of the payee, 
could it be paid and satisfied. The court erred in holding the 
tender of treasury notes sufficient, and a compliance with the 
contract, and for this error the decree must be reversed.’ In 
Hepburn v. Griswold,‘ the Supreme Court of the United States 
held that the legal tender acts of 1862 and 1863, making United 
States notes a legal tender in payment of all debts, public and 
private, was unconstitutional, so far as it applied to debts con- 
tracted before the passage of those acts; that before February 


i Supra. 3 Id. 258. 
2 7 Wall. 229, 4 8 Wall. 603. 
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25, 1862, all contracts, not expressly stipulating otherwise, were 
in legal effect, contracts for the payment of coin; and that, 
under the constitution, the parties thereto were respectively 
entitled to demand, and bound to pay, the sumis -due, according 
to their terms, in coin, notwithstanding the provision in the 
legal tender acts making United States notes a legal tender in 
payment of such debts. Following the Hepburn case, this 
court held in Morrow v. Rainey, and Chamblin v. Blair,’ that 
contracts for the payment of money, made before the passage 
of the legal tender acts, had reference to coined money, ‘ and 
could not be discharged, unless by consent, otherwise than by 
tender of the sum due in coin.’ Subsequently, the Legal 
Tender cases,* overruled the case of Hepburn v. Griswold,‘ 
so far as it held the legal tender acts to be unconstitutional as 
applied to contracts made before the passage of those acts; and, 
by consequence, the decisions in 58 IIl., also so holding, were 
rendered nugatory as authorities upon that point. The Legal 
Tender Cases,° held that the legal tender acts were constitutional 
as applied to contracts made before, as well as to contracts made 
after, the passage of those acts; but we do not understand that 
the decision in the Legal Tender Cases, so called, overruled the 
cases of Bronson v. Rhodes and Butler v. Horwitz. The Legal 
Tender cases decided that contracts payable in money, whether * 
made before or after the passage of the legal tender acts, could 
be discharged by the tender of United States treasury notes, 
popularly known as ‘greenbacks;’ but they did not decide 
that contracts specifically payable in gold and silver coin could 
not be enforced as such. It was only contracts payable in money 
generally, without specifying gold and silver coin, which were 
therein referred to. The decision in those cases recognizes two 
kinds of money as legal tender in the payment of debts: First, 
gold and silver coin; second, treasury notes made legal tender 
by act of Congress. It was therein held that all debts which 
the contracts of the parties did not make payable in coin could 
be discharged in legal tender notes, but the right to make and 
1 58 Ill. 357. 4 Supra. 
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enforce contracts for payment in coin was not denied. Mr. 
Justice Strong, who wrote the opinion in the Legal Tender 
cases, expressly says: ‘We speak now of contracts to pay 
money generally, not contracts to pay some specifically defined 
species of money.’ The case of Bronson v. Rhodes,’ is recog- 
nized as authority in Trebileock v. Wilson,’ decided a year 
after the Legal Tender cases were decided. In Trebilcock 
v. Wilson, the question arose whether a note payable by its 
terms in specie could be satisfied, against the will of 
the holder, by the tender of notes of the United States, 
declared by the act of February 25, 1862, to be a legal 
tender in payment of debts, and it was there held that the use 
of the term ‘in specie’ did not assimilate the note to a note 
payable in chattels, but that those words were descriptive of the 
kind of dollars in which the note was payable, ‘ there being 
different kinds in circulation recognized by law;’ and, after 
stating the meaning of the words ‘in specie’ to be ‘ that the 
designated number of dollars in the note shall be paid in so 
many gold or silver dollars of the coinage of the United States,’ 
the court says: ‘This being the meaning of the terms ‘in 
specie,’ the case is brought directly within the decision of Bron- 
son v. Rhodes, where it was held that express contracts, payable 
in gold or silver dollars, could only be satisfied by the payment 
of coined dollars, and could not be discharged by notes of the 
United States declared to be a legal tender in the payment of debts. 
The several coinage acts of Congress make the gold and silver 
coins of the United States a legal tender in all payments according 
to their nominal or declared values. Astheactof 1862 * * * 
has been sustained by the recent decision of this court,’ as 
valid and constitutional, we have, according to that decjsion, two 
kinds of money, essentially different in their nature, but equally 
lawful. It follows, from that decision, that contracts payable 
in either, or for the possession of either, must be equally lawful, 
and, if lawful, must be equally capable of enforcement. * * * 
We shall find little difficulty in holding that it (the act of 1862) 
was not intended to interfere in any respect with existing or 


1 Supra. 2 12 Wall. 687. 8 Legal Tender Cases, 12 Wall. 457. 
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subsequent contracts, payable by their express terms in specie; 
and that, when it declares that the notes of the United States 
shall be lawful money, and a legal tender for all debts, it means 
for all debts which are payable in money generally. * * * 
The twentieth section of the act of 1792 * * * has refer- 
ence to the coins prescibed by the act, and when, by the creation 
of a paper currency, another kind of money, expressed by simi- 
lar designation, was sanctioned by law, and made a tender in 
payment of debts, it was necessary, as stated in Bronson v, 
Rhodes, to avoid ambiguity and prevent a failure of justice, to 
allow judgments to be entered for the payment of coined dollars, 
when that kind of money was specifically designated in the con- 
tracts upon which suits were brought.’ Accordingly, in the 
Trebilcock case, the judgment of the Supreme Court of Iowa, 
holding that atender of greenbacks or United States legal tender 
notes in payment of the note payable in specie, was legal and 
sufficient, was reversed.- Still later, in Gregory v. Morris,! the 
Supreme Court of the United States again recognize the case of 
Bronson v. Rhodes, and refer to it as holding that a contract for 
the payment of gold coin is ‘ an agreement to deliver a certain 
weight of standard gold, to be ascertained by a count of coins, 
each of which is certified to contain a definite proportion of that 
weight,’ and that judgment may be rendered upon such a con- 
tract payable in coined dollars; and it was held in the Gregory 
case that an instruction telling the jury that ‘no agreement or 
contract to pay a certain number of dollars in gold can be en- 
forced’ was properly refused, as being in conflict with Bronson 
v. Rhodes. Hence, any language used in Reinbach v. Crabtree,? 
which can be construed as holding that a contract payable in gold 
may be paid, at the option of the debtor, and against the will of 
the creditor, in any currency which the general government has 
declared to be a legal tender in the payment of debts, must be 
regarded as being in conflict with the Federal decisions, and is 
not binding as authority. Such language was used inadvert- 
ently, and was in conflict with the case of McGoon v. Shirk,’ 
which was evidently overlooked. We conclude that ‘ express 
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contracts to pay coined dollars,’ where creditors insist upon 
their enforcement, ‘ can be satisfied only by the tender of pay- 
ment of coined dollars, and judgment in suits brought on such 
contracts may be entered for coined dollars, and parts of coined 
dollars, such contracts not being within the legal tender acts.’ ’’ ! 

Some of the decisions to which we have referred would be 
instructive reading to those who claim that legislation can 
create value, and to those who believe that the Federal Congress 
has been invested with that omnipotent power by the clause in 
the constitution which authorizes it to ‘‘ regulate the value of 
coin.”’” The same paragraph of the same constitution also pro- 
vides that Congress shall ‘+ fix weights and measures.’’ It would 
be very interesting to learn whether anyone claims that Congress 
can double the wheat crop by declaring that a bushel shall be 
thirty instead of sixty pounds in weight. It would seem that if 
Congress can create value in metal it would be equally capable of 
enhancing the value of wheat and equally capable of increasing 
its quantity. 

In the Bronson case the court says :— 

‘* The design of all this minuteness and strictness in the regu- 
lation of coinage is easily seen. It indicates the intention of 
the legislature to give a sure guaranty to the people that the 
coins made current in payments contain the precise weight of 
gold or silver of the precise degree of purity declared by the 
statute. It recognizes the fact, accepted by all men throughout 
the world, that value is inherent in the precious metals; that 
gold and silver are in themselves values, and being such, and 
being in other respects best adapted to the purpose, are the only 
proper measures of value; that these values are determined by 
weight and purity; and that form and impress are simply certi- 
ficates of value, worthy of absolute reliance only because of the 
known integrity and good faith of the government which gives 
them.”’ 

‘¢ The propositions just stated are believed to be incontestable. 
If they are so in fact, the inquiry concerning the legal import 


115 Am. & Eng. Enc. Law, p. 705, (4th Ed.), section 3, aud cases in 
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of the phrase ‘dollars payable in gold and silver coin, lawful 
money of the United States,’ may be answered without much 
difficulty. Every such dollar is a piece of gold or silver, certi- 
fied to be of a certain weight and purity, by the form and 
impress given to it at the mint of the United States, and there- 
fore declared to be legal tender in payments. Any number of 
such dollars is the number of grains of standard gold or silver 
in one dollar multiplied by the given number.”’ 

** Payment of money is delivery by the debtor to the creditor 
of the amount due. A contract to pay a certain number of 
dollars in gold or silver coins is, therefore, in legal import, 
nothing else than an agreement to deliver a certain weight of 
standard gold to be ascertained by a count of coins, each of 
which is certified to contain a definite proportion of that weight. 
It is not distinguishable, as we think, in principle, from a con- 
tract to deliver an equal weight of bullion of equal fineness. It 
is distinguishable, in circumstance, only by the fact that the 
sufficiency of the amount to be tendered in payment must be 
ascertained, in the case of bullion, by assay and the scales, 
while in the case of coin it may be ascertained by count. 

**We cannot suppose that it was intended by the provisions 
of the currency acts to enforce satisfaction of either contract 
by the tender of depreciated currency of any description equiva- 
lent only in nominal amount to the real value of the bullion or 
of the coined dollars. Our conclusion, therefore, upon this 
part of the case is, that the bond under consideration was in 
legal import precisely what it was in the understanding of the 
parties, a valid obligation to be satisfied by a tender of actual 
payment according to its terms, and not by an offer of mere 
nominal payment. Its intent was that the debtor should deliver 
to the creditor a certain weight of gold and silver of a certain 
fineness, ascertainable by count of coins made legal tender by 
statute; and this intent was lawful. * * * What reason 
can be assigned now for saying that a contract to pay coined 
dollars must be satisfied by the tender of an equal number of 
note dollars, which will not be equally valid then, for saying that 
a contract to pay note dollars must be satisfied by the tender of 
an equal number of coined dollars? * * * Another illustra- 
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tion, not less instructive, may be found in the contracts of the 
government with depositors of bullion at the mint to pay them 
the ascertained value of their deposits in coin. These are 
demands against the government other than for interest on the 
public debt, and the letter of the acts certainly makes United 
States notes payable for all demands against the government 
except such interest. But can any such construction of the act 
be maintained? Can judicial sanction be given to the proposi- 
tion that the government may discharge its obligations to the 
depositors of bullion by tendering them a number of note dollars 
equal to the number of gold or silver dollars which it has con- 
tracted by law to pay?”’ 

In Butler v. Horwitz! the court says : — 

‘* A contract to pay a certain sum in gold and silver coin is, 
in substance and legal effect, a contract to deliver a certain 
weight of gold and silver of a certain fineness, to be ascertained 
by count. * * * But the obvious intent, in contracts for 
payment or delivery of coin or bullion, to provide against fluc 
tuations in the medium of payment, warrants the inference that 
it was the understanding of the parties that such contracts should 
be satisfied, whether before or after judgment, only by tender of 
coin, while the absence of any express stipulation, as to descrip- 
tion, in contracts for payment in money generally, warrants the 
opposite inference of an understanding between parties that 
such contracts may be satisfied, before or after judgment, by 
the tender of any lawful money.”’ 

In Gregory v. Morris? the court says: — 

‘*In this case, the finding for the defendant is, under the 
pleadings, in effect, that Morris was the mortgagee of the prop- 
erty in possession after condition broken, and that Gregory had 
by the replevin wrongfully deprived him of his possession. 
That rendered Gregory liable for such damages, in consequence 
of his wrongful act, as were ‘right and proper’ under the cir- 
cumstances. The obligation secured by the mortgage or lien 
under which Morris held was for the payment of gold coin, or, 
as was said in Bronson v. Rhodes,’ ‘ an agreement to deliver a 


17 Wal. 258. 2 96 U. S.619. 3 7 Wal. 229. 


730 


30 AMERICAN LAW REVIEW. 


certain weight of standard gold, to be ascertained by a count of 
coins, each of which is certified to contain a definite proportion 
of that weight,’ and is not distinguishable ‘ from a contract to 
deliver an equal weight of bullion of equal fineness.’ In that 
case it was held that judgment might be rendered upon such a 
contract payable in coined dollars; but here the suit is not upon 
the contract to recover the amount agreed to be paid, but, in 
effect, for damages on account of the wrongful detention of 
property mortgaged to secure the debt. Gregory asked the 
court to charge that ‘the jury must compute damages and 
return their verdict in dollars and cents.’ ? 

**This was undoubtedly correct, and it was done; but he fur- 
ther asked the court to say that ‘no agreement or contract to 
pay a certain number of dollars in gold can be enforced. The 
national currency is by law a legal tender at its face value for 
all debts and demands, public or private, except duties on im- 
ports and interest on the public debt.’ This was in conflict with 
Bronson v. Rhodes, and therefore properly refused. 

** But the court did say to the jury, that, if they found the con- 
tract on the part of the plaintiff was to pay a certain sum of 
money in gold, they should compute the difference between gold 
and currency, and render their verdict in dollars and cents in 
currency; and in this we see no error. While we have decided 
that a judgment upon a contract payable in gold may be for pay- 
ment in coined dollars, we have never held that in all cases it 
must be so. While gold coin is in one sense money, it is in 
another an article of merchandise. Gregory was required to 
discharge his debt in gold before he could rightfully take the 
property into his possession under the replevin. If the payment 
had been so made, Morris would have had-his coin at that time 
to use as money or merchandise, according to his discretion. 
But it was not made; and Gregory, by his wrongful act in taking 
the property, subjected himself to damages. If the contract had 
been in terms for the delivery of so much gold bullion, there is 
no doubt but the court might have directed the jury to find the 
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value of the bullion in currency, and bring in a verdict accord- 
ingly. But we think, as was thought in Bronson v. Rhodes, 
such a case is not really distinguishable from this. The question 
is not whether Gregory had the right to pay in gold dollars after 
his debt had become due, but whether, having wrongfully got 
the property into his possession without payment at all, the dam- 
ages he is required to pay on account,of this wrongful act must, 
as a matter of law, be estimated in gold, or whether they may be 
in currency. We think it clear, that, under such circumstances, 
it was within the power of the court, so far as Gregory was con- 
cerned, to treat the contract as one for the delivery of so much 
gold bullion; and, if Morris was willing to accept a judgment 
which might be discharged in currency, to have his damages 
estimated according to the currency value of bullion. Certainly 
if Morris had in good faith sold the cattle under his power of 
sale for currency, and receive payment in that kind of money, 
he would have been entitled to convert the currency into gold 
before crediting it upon his debt. So, here, if, with the appro- 
bation of the court he takes a judgment that may be discharged 
in currency, the judgment should be for an amount which would 
be equivalent in currency to the specified amount of coin as 
bullion. This was the rule adopted by the court and is correct, 
we think.”’ 

Justice Miller in his dissenting opinion of the Legal Tender 
case, says: — 

‘* Now, does making the notes a legal tender increase their 
value? It is said that it does, by giving them a new use. The 
best political economists say that it does not. When the govern- 
ment compels the people to receive its notes, it virtually declares 
that it does not expect them to be received without compulsion. 
It practically represents itself insolvent. This certainly does 
not improve the value of its notes. It is an element of depre- 
ciation. In addition, it creates a powerful interest in the debtor 
class and in the purchasers of bonds to depress to the lowest 
point the credit of the notes. The cheaper these become the 
easier the payment of debts, and the more profitable the invest- 
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ments in bonds bearing coin interest. On the other hand, the 
higher prices become, for everything the government needs to 
buy, and the greater the accumulation of public as well as pri- 
vate debt. Itis true that such a state of things is acceptable to 
debtors, investors and speculators. It is their opportunity of 
relief or wealth. And many are persuaded by their representa- 
tions that the forced circulation is not only a necessity but a 
benefit. But the apparent benefit is a delusion and the neces- 
sity imaginary. In their legitimate use the notes are hurt, not 
helped, by being made a legal tender. The legal tender quality 
is only valuable for the purposes of dishonesty. Every honest 
purpose is answered as well and better without it.’’ 

That contracts to pay in specie can be enforced seems to be 
beyond honest controversy. That the courts will enter judgment 
for the specific coin mentioned in the contract is doubtless 
beyond question.!. How far Congress has the power to alter 
this by legislation may possibly be the subject of some doubt. 
It is said that the Supreme Court of the United States in the 
Legal Tender cases held that Congress can at will and outside of 
any governmental purpose, destroy private contracts. No such 
question has ever arisen and whatever has been said by the court 
on the subject is at best mere obiter dictum. There is, however, 
nothing in the Legal Tender cases which warrants any inference 
that Congress can directly impair the obligations of private con- 
tracts. If any inference at all on this subject can be drawn 
from the Legal Tender cases, that inference is against and not in 
favor of the existence of any such arbitrary power. It was con- 
tended by those who asserted the unconstitutionality of the Legal 
Tender acts that private contracts were thereby impaired. How 
did the court answer this contention? What did the court say? 
Note the caution it displays apparently lest its language should 
be construed as meaning that Congress can directly annul con- 


1 Bronson v. Rhodes, 7 Wall. 229; 29 Md. 483-506; Kellogg v. Sweeny, 46 
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ing v. Sears, 11 Wall. 379; Morris v. Chrysler v. Renois, 43 N. Y. 209; 
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tracts. Justice Strong says:’ ‘* The argument assumes two 
things — first, that the acts do, in effect, impair the obligations 
of contracts,’ and second that Congress is prohibited from tak- 
ing any action which may indirectly (notice the significant use 
of the word indirectly) have that effect. Neither of these 
assumptions can be accepted.’’ ‘‘ Itis true that, under the acts, 
a debtor, who became such before they were passed, may dis- 
charge his debt with the notes authorized by them, and the 
creditor is compellable to receive such notes in discharge of his 
claim, but whether the obligation of the contract is thereby 
weakened can be determined only after considering what was 
the contract obligation. It was not a duty to pay gold or 
silver or the kind of money recognized by law at the time 
when the contract was made, nor was it a duty to pay money 
of equal intrinsic value in the market (we speak now of 
contracts to pay money generally, not contracts to pay some 
specifically defined species of money). * * * ‘ But the 
obligation of a contract to pay money is to be that which 
the law shall recognize as money when the payment is to be 
made.”” * * * «The objection misapprehends the nature 


and extent of the contract obligation spoken of by the constitu- 


tion.’’ In regard to the allied power of condemnation he says: 4 
‘*That provision has always been understood as _ referring 
only to a direct (notice use of word direct) appropriation and 


112 Wall. 548. 

2 If the contract is, as the court says, 
to pay in the money of the date of 
payment and not in money of the date 
of the contract, of course the con- 
tract is not violated when it is paid in 
legal tender notes of the time when the 
contract matures. The question con- 
sidered by the court, therefore, was 
not whether Congress can destroy con- 
tracts but whether a contract to pay 
money generally referred to the money 
of the date of the execution of the 
contract or to the money of its matur- 
ity. We can plainly see what the 
court means. It is, that in enacting 
the Legal Tender laws Congress exer- 


cised the govermental power of bor- 
rowing money (a lawful power) and 
the fact that private contracts are in- 
cidentally affected thereby cannot pre- 
vent the government from exercising 
that lawful power. It is, of course, 
plain that it is not every incidental 
destruction of contract obligations 
that is unconstitutional. War will de- 
stroy the fruits of contract, yet Con- 
gress is not thereby prevented from 
levying war. 

3 Why this reservation if the court 
intended to say that Congress can 
directly destroy the obligations of 
private contracts. 

4 Page 551. 
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not to consequential injuries resulting from the exercise of law- 
ful power.” In this connection the following extracts from the 
same decision are pertinent: ‘* Instead of being a violation of 
such obligation, it merely subjects it to one of those condi- 
tions under which it is held and enjoyed.’’ ‘If it is a bona 
fide contract for so many carats of diamonds, or so many 
ounces of gold as bullion, the specific contract must be per- 
formed.’’ ‘* We have been asked whether Congress may declare 
that a contract to deliver a quantity of grain may be satisfied 
by a tender of a less quantity? Undoubtedly not.”’ 

In Bronson v. Rhodes, and Trebilcock v. Wilson, the court, in 
effect, at least, held that a contract to pay in specie is a contract 
to deliver a quantity of gold bullion as a commodity. This the 
court says, in the quotation just given, cannot be avoided. A 
contract to pay gold as bullion or so many carats of diamonds, 
the court says ‘* must be performed.’’ This suggests, at least, 
that a contract to pay in specie cannot be avoided even by con- 
gressional legislation. It does not seem possible that a court 
would spend so much time and energy and occupy so much 
space in its opinions to show that Congress by the Legal 
Tender acts*did not destroy contracts, if the court believed 
that Congress possessed any such power. It would seem that 
if the court intended to hold that Congress had the power 
to destroy contracts at will, it would not have wasted its time 
in showing that the contract was not violated. It would have 
gone right to the point and said,— Congress can destroy the 
obligation of contracts, — and it is no objection to this leg- 
islation that it impairs the obligations of private contracts. 
So far, the Supreme Court has never said that Congress has 
such arbitrary and unjust power. To say that the Supreme 
Court would hold an act of Congress making “ specie con- 
tracts,’’ in depreciated currency, constitutional, can be nothing 
more than pure assumption. It may be within the range of 
possibility that the court would so hold, but it is difficult to 
believe that the Supreme Court will ever commit such an 
outrage. 

N. M. TuyeGeson. 
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NOTES. 


Tue NorTHWEsTERN Law JourNnAL.— Law journals seem to be mul- 
tiplying like grasshoppers. They seem to feed upon the interest which 
they create. A new candidate for favor has reached us in the person 
of the Northwestern Law Journal, published at Fargo, N. Dakota, at 
$1.50 a year and fifteen cents a copy. D. W. Clendenan is the editor. 
The number before us contains an interesting miscellany, but is not 
very well printed. 


Tue Inpiana Law Srupent.— The first number of this periodical 
lies on our table. We do it no more than justice when we say that it 
is "way up,—so far up that we fear that the boys will not be able to 
maintain it at its present standard without expending more brain tissue 
than they will wish to expend, and going down deeper into their pockets 
than they will wish to go. We extend to them the right hand of 
fellowship. 


History or Taxation In Connecticut.— This pamphlet is one of the 
Johns Hopkins’ University Studies in Historical and Political Science, 
which series is under the editorial conduct of Herbert B. Adams. The 
immediate author of it is Frederick Robertson Jones, A. M. It is 
copiously annotated, and will repay perusal by the learned and curious. 
We have failed to do our duty to our readers, in that we have neglected 
to remind them, from time to time, of the excellent papers which are 
being published in the Johns Hopkins’ University Series. 


Tue Docxet.— This is the title of a monthly law journal recently 
founded at San Antonio, Texas. It is under the editorial management 
of the Hon. J. H. McLeary, formerly Attorney-General of Texas. 
Each number contains forty-eight pages of reading matter in double 
column. This matter consists of leading decisions of the Federal 
courts, of the Texas State courts, leading articles by able contributors, 
and well written editorial comments. A column called ‘‘ The Court 
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Jester,” exhibits the facetie of the law. Altogether this is a high- 


grade legal publication, and worthy of the united support of the legal 
profession in Texas. 


A New Areument ror GoveRNMENT OwneRsHIP oF RaILRoaps.— 
To those who contend that railroad ownership by the government is 
impracticable, it would be well for them to bear in mind that nearly 
half of the railroads already are in the hands of the government and 
their operation directed by receivers through the Federal courts. 
While such means of control practically leaves the management in the 
hands of the same people and is unproductive of any reformation affect- 
ing their patrons, it banishes completely the theory that the government 
‘is inadequate in the management of railroad affairs ; and were the gov- 
ernment operating them for itself instead of for the bondholders the 


nationalization would be felt at once.— St. Louis Evening Journal 
(Union Labor). 


A But 7o Restram Ixcorricmie Lrrigants.— The Lord Chancellor 
of England has introduced in Parliament a bill to prevent the abuse of 
the process of the courts by its habitual and incorrigible citizens with 
whom the judges in every land may be presumed to be familiar, — cit- 
izens whom we have seen occasionally designated in the judicial reports 
as ‘* litigious persons.’’ It enables the Attorney-General to obtain an 
order prohibiting any one, who has been in the habit of bringing law 
suits without reasonable cause, from instituting any legal proceeding 
without first having obtained the leave of a judge. To prevent the 
doing of injustice to the alleged litigious person, the order is not to be 
made until he has had an opportunity of being heard in opposition to 
it. But when once made, it fetters him in respect of all future litiga- 
tion. It puts him under the ban; the right guaranteed by Magna 
Charta, of having the courts open to him, ceases to be a right and 
becomes a privilege which he must solicit. There is scarcely a doubt 
that such a law would be held void in every State of the American 
Union. 


Tue Controversy as TO Greer County, Texas.— One of the most 
interesting decisions rendered by the Supreme Court of the United 
States at its last term was in the controversy between the United States 
and the State of Texas, as to the ownership of that portion of land 
to which the State of Texas laid claim and which it had organized into 
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a county of that State known as Greer County. The question really 
was whether the disputed tract, comprising about a million and a half 
acres, was a part of the State of Texas, or a part of what is now the 
Indian Territory. The court, in an opinion by Mr. Justice Harlan, in 
which, of course, the question is treated historically, decides the dispute 
in favor of the United States. The opinion, although not involving any 
question of law, shows a very commendable amount of research. It is 
illustrated by a number of ancient maps, most of them very crude, but 
yet all of them in the nature of evidentiary documents. 


Tue So-Catiep ‘‘ Texas Docrring.’’ — Prof. Irving Browne will have 
to set himself right again. In his letter to the Law Journal, of 
London, for July 18th, he says: — 


One of the novelties of American jurisprudence is the so-called ‘“ Texas 
doctrine,’? that exemplary damages are recoverable by the person addressed 
for failure to deliver a telegraphic dispatch. A singular extension of this 
doctrine was recently made in that State, where an express company failed to 
transport a corpse bya possibly shorter route than its usual one, and it was late 
for the prepared obsequies, and was “buried darkly at dead of night,” in 
presence of only twenty-five or thirty mourners, and no view of the remains was 
practicable except the face through the glass. A verdict of two thousand dol- 
lars was approved. There is no place where it pays so well to “ feel bad” 
as it does in Texas. The doctrine is recognized in some five other States, but 
has been disapproved in more than that number, and has not been tried in the 
unemotional North and East. 


The learned Professor has, in the above paragraph, confused exem- 
plary damages, which are given solely by way of punishment and public 
example, with damages for injuries to the feelings, which are given by 
way of compensation.! Prof. Browne is mistaken on another point. 
It has been tried and approved in Iowa, which is a part of the 
‘**unemotional North.’’ 


Exctupine Lapres FROM THE BencH EncGianp.— The Law 
Journal (London), says: ‘‘ The decision of the Lord Chief Justice 
not to permit the presence of ladies on the Bench at the Jameson 
trial will be well received by all who wish to see the dignity of the 
courts upheld. The appearance of the courts during more than one 


1 See Lake Shore & R. Co. v. Prentice, 147 U. S. 101, where this distinction 
is stated by Mr. Justice Gray. 
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cause célébre has been suggestive of a society function rather than of a 
trial fraught with very serious consequences to the parties. Law and 
lorgnettes do not go well together on the Bench. There is no reason 
why ladies who desire to attend the hearing of an interesting case 
should not have their wishes gratified and be able to attend the court 
in the proper place. This view was adopted by the authorities when 
they set aside in each court a certain amount of accommodation apart 
from that at the disposal of the general public.” 


Farture or ARBITRATION IN Lonpox.— We clip the following brief 
paragraph from the Law Journal, of London :— 


The London Chamber of Arbitration is hoisting signals of distress. The 
virtuous stand which it made at the outset of its career against ‘ solicitor and 
client”? costs has now been abandoned in the face of hostile representations on 
the part of the mercantile community, and henceforward a defeated disputant 
before the chamber may be required to pay the piper in full. But the chamber 
has had to make a still more humiliating recantation. Founded to give 
emphatic expression to lay discontent with lawyers and all their works, it now 
feels itself compelled to strengthen its indirect appeal to the public for business 
by dwelling on the facts that lawyers are among the arbitrators, and that the 
services of a learned Queen’s Counsel as assessor are at the disposal of litigants. 
It will not do. The London Chamber of Arbitration derived whatever vitality 
it possesses from the temporary torpor into which the regular courts had fallen. 
But Sir James Mathew and his colleagues have changed all that, and now the 
chamber should sing its Nunc Dimittis in the proud consciousness that it has at 
least helped to arouse the judges and the legal profession generally to higher 
activities, 


Srrrinc In THE House or Lorps Wirnovut Takine THE OatH.— The 
Montreal Legal News says :— 


Some amusement seems to have been caused by an offense inadvertently 
committed by the Lord Chief Justice of England, Lord Russell of Killowen. 
Lords as well as commoners have to be sworn in at the opening of a new 
Parliament. Under a statute passed in 1866, members of the House of Lords 
sitting or joining in debate before taking the oath are subject to a penalty of 
£500 for each offense. Lord Russell not only sat in the House of Lords but 
moved an amendment to a bill introduced by the Lord Chancellor, and got 
it carried. The last occasion when 2 similar oversight occurred was in the 
case of Lord Plunket, archbishop of Dublin, who, shortly after the Act of 1866 
became law, made a speech in the House of Lords without having taken the 
oath. An act of indemnity was passed to relieve his Grace from the apprehen- 
sion of a suit for the penalty. 
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Tue Supreme Courts or On10 anpD Massacuvusetts.— In his address 
as President of the Ohio Bar Association, at its recent meeting at Put- 
in-Bay, Hon. J. F. Follett paid the following handsome compliment to 
the Supreme Judicial Court of Massachusetts : — 


I would gladly, if I could, incorporate in our Bill of Rights, the 29th Article 
of the Declaration of Rights of the Commonwealth of Massachusetts, which is 
as follows: — 

* It is essential to the preservation of the rights of every individual, his life, 
liberty, property and character, that there be an impartial interpretation of the 
laws, and administration of justice. It is the right of every citizen to be tried 
by judges as free, impartial and independent as the lot of humanity will admit. 
It is, therefore, not only the best policy, but for the security of the rights of the 
people, and of every citizen, that the judges of the Supreme Judicial Court 
should hold their offices as long as they behave themselves well, and that they 
should have honorable salaries ascertained and established by standing laws.”’ 

The sentiment thus expressed, if adopted by the people of the State of 
Ohio, and carried into effect, would not only lighten the burdens and relieve 
from anxiety the judges of our Supreme Court, but would be tenfold compensa- 
tive to the people in the efficiency of that court. 

No State in the Union can be more justly proud of her Supreme Court, for 
the general learning and ability of its members and for the correctness and 
legal profundity of its opinions, than the State of Massachusetts. With only 
about three-fifths the population of Ohio, the State of Massachusetts has seven 
judges of the Supreme Court, who are appointed during good behavior, and 
receive salaries of $6,000 each, except the Chief Justice, whose salary is $6,500, 
and are each allowed $500 annually for traveling expenses. They are not 
required to bow the knee to the political boss, nor pay campaign assessments to 
obtain their seats; and once obtained, they are not required to do the bidding 
of any one in order to retain their positions. 

We may never be able to depart from the elective system in the selection of 
our judges of the Supreme Court, but we ought to be able to greatly improve 
upon that system as it now exists in this State. 


Sttver Money Lire Insurance Po.icres.— Colonel Jacob L. 
Greene, President of the Connecticut Mutual Life Insurance Company, 
is an able life insurance manager, and a no less able pamphleteer. 
Colonel Greene has recently issued a circular to the 250,000 policy hold- 
ers of that company, explaining to them, in clear and incisive language, 
the effect on their policies of a change from the present gold standard 
to the standard of the present silver dollar, worth, at the time of this 
writing, about fifty-two cents if the government stamp were pounded 
out of it. Colonel Greene states that nearly all the policies issued by 
his company are payable in lawful money; and that, if the company 
should be obliged to receive payment of premiums on its existing poli- 
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cies in silver standard money, it would thereafter be obliged in order 
to protect its own solvency, to pay its losses in the same kind of money. 
In other words, that an insurance company is a trustee merely for agreat 
many people, receiving their money, and that it cannot receive 52-cent 
dollars and disburse 100-cent dollars, and live very long. Conse- 
quently, as it chooses to live, for its own sake and the sake of the bene- 
ficiaries in its policies, it will pay its policies in the same money that it 
is obliged to take from its policy holders. The Colonel argues the ques- 
tion in an exceptionally forceful way. For example, he says: — 


One-hundred-cent dollars do not swap even for 52-cent dollars of silver, 
iron or copper. Fifty-two cents worth of anything can never buy more than 


52-cents worth of anything else. Then the purchasing power of your policies 
will be cut in two. 


In another place he also says : — 


We have never supposed— and do not yet suppose — that the money stand- 
ard of this great country, producing for and trading with all the countries of 
the earth, is at the mercy of a lot of people who have a lot of cheapening metal 
to sell to us for a new standard, and who have long been carefully and at great 
expense organizing their scheme politically, by bringing into one camp all the 
discontent, the jealousy, envy, and hatred which the unwise, unthrifty, im- 
provident, idle, and self-indulgent are supposed to harbor towards the self- 
restrained, industrious, careful, saving, thrifty, and wisely provident. 


Hon. John A. McCall, president of the New York Life Insurance 
Company, has issued a circular on the same subject to the policy hold- 
ers of his company, in which he argues the question in much the same 
way, and with unanswerable logic. Among other things he says: — 


The life insurance companies and associations of this country, operating in 
New York State, number more than 10,000,000 policy holders. If to this is 
added beneficiaries of insurance, their wives and children, except industrial 
policy holders, there are at least 25,000,000 persons interested in the payment 
of claims by these associations During the year 1895 these companies paid to 
policy holders and their beneficiaries $165,103,610. The total outstanding in- 
surance contracted to be paid is $9,681,497,447. This sum must be paid at 
some time or other [says the circular], for death is certain. How shall it be 
paid? In what kind of dollars? Dollars in gold worth 100 cents, or dollars in 
silver worth 53 cents, or less? The insurance policy itself is an agreement to 
pay in lawful money, and the main issue involved in the forthcoming election 
brings home to every policy holder this question, In what commodity shall 
the payment be made? 

With silver dollars and gold dollars at parity, the question answers itself; 
but with dollars worth only 53 cents, what may the effect on wife and children 
for whom the policy holder hoped to provide in event of death or on his busi- 
ness which he expects to straighten out with the proceeds of his policy? The 
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premiums have been paid in gold or its equivalent, and to compel the policy 
holder to accept one-half value at the maturity of the claim would be as ini- 
quitous as though he had been robbed on the highway. If the views of the 
Chicago candidate prevails, the companies could not, even if they are willing, 
provide for the payment of their claims in gold dollars. Surely it is nota 
political question that confronts us. The chosen officers may officially appeal 
to the insured for united action against those who would greatly impair, if not 
destroy, the protection secured by much self-denial. 


He also says that the insurance companies, after a debasement of our 
unit of money value, such as is proposed, cannot, even if they were 
willing, provide for the payment of claims in gold. He also says that 
the record of the debauched currency period of 1870-3, when thirty 
life insurance companies retired from business, is too recent an object 
lesson to be forgotten. There has been a disposition on the part of 
those who favor the Chicago platform, and on the part of newspapers 
of that faith, to denounce these life insurance presidents for thus pre- 
suming, as is alleged, to dictate to their policy holders their politics. 
These denunciations are not just. Whatever view the policy holders 
may choose to take of the propriety of the United States entering alone 
upon the free coinage of our present silver dollars, no just fault can be 
found with the managers of life insurance companies, if they warn their 
policy holders in advance of the consequences to the beneficiaries in 


their policies, of such political action. It is a question on which every 
business man has a right to argue with his customers, every employer 
with his employés, every man with his acquaintances, every friend with 
his friends. No question of such importance has addressed itself to 
the American electors since the close of the Civil War. It transcends 
in its magnitude all notions of party fealty. 


Mr. Justice on Lawyers.—lIn an address recently delivered 
before the law students of the University of Maryland, Mr. Justice 
Brewer, of the Supreme Court of the United States, thus exhibited the 
humorous side of his character :— 


It is a blessed thing to be a lawyer, providing always that you are of the 
right kind; and I take it no one is permitted to graduate at this law school 
unless he is of the right kind. It is the rule of our profession to work hard, 
live well and die poor. And to such a life I most cordially invite you. 

Never sign your own name as plaintiff or defendant, but only as counsel. 

One class of persons would as soon expect to find a baby that never cried, 
a woman that never talked, a Shylock loaning money without interest, a Mor- 
mon advocating celibacy, a gentleman without a cent opposed to the income 
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tax, or a candidate for the presidency hurrying to express himself on the silver 
question, as an honest lawyer. 

I admit that lawyers do not support themselves by planting potatoes or 
plowing corn, though there is many an attorney who would bless himself and 
bless the bar and bless all of us if he struck his name off the court rolls and 
entered it on the books of an agricultural society. 

We are not, as a profession, physically speaking, like Pharoah’s lean kine. 
Those pictures which Dickens, that prince of slanderers, and others like him, 
draw and call attorneys, are nothing but atrocious libels. 

From time immemorial, size, physical as*well as mental, has been con- 
sidered one of the qualifications of a judge. Justice and corpulence seem to 
dwell together. There appears to be a mysterious and inexplicable connection 
between legal lore and large abdomens. I do not know why this is, unless it 
be that in order Justice may not easily be moved by the foibles and passions 
of men she requires as firm and as broad a foundation as possible. 

George Washington’s hatchet is not popularly regarded as one of the heir- 
looms of the legal family. I can say, that for over thirty years I have been a 
Judge, and of the many thousands of lawyers who have appeared before me, I 
have never found but a single one upon whose word I could not depend. 

While other professions and vocations are constantly putting on striped 
clothes, how seldom does any lawyer respond to a warden’s roll-call? 

The business man needs us to draw his contracts, the laborer to collect 
his wages, the doctor to save him from the consequence of his mistakes, the 
preacher to compel the payment of his salary, the wife to obtain a divorce, and 
the widow to settle her husband’s estate. The people need us in the Legisla- 
ture and in Congress to hold the offices and draw the salaries. Every conven- 
tion and public meeting needs us to fill the chair and occupy comfortable seats 
on the platform. Every man accused of crime needs us to establish his inno- 
cence through the verdict of twelve of his peers. 

In short, it may be said of us, in the language of the itinerant vendor of 
soap, ‘‘everybody needs us,’’ and, like that very useful article, nothing tends 
to keep society so clean as the presence of a lawyer. 

Blot from American history the lawyer and all that he has done and you 
will rob it of more than half its glory. Remove from our society to-day the 
lawyer, with the work that he does, and you will leave that society as dry 
and shifting as the sands that sweep over Sahara. 


Tse Cnarter or GreateR New Yorx.— The legislature of New 
York having passed an act for the consolidation of the two great cities, 
New York and Brooklyn, a commission has been devised to report 
to the next legislature a charter for the consolidated city. The 
Albany Law Journal says of one of the members of the commission: 
‘*Hon. John F. Dillon, of New York, one of the commissioners, is a 
recognized authority on municipal law in the United States, while his 
work has been generally accepted as a sound text-book among English 
speaking races. The other commissioners are men of ability and repre- 
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sent well the localities from which they are selected.’’ We also learn 
from the Albany Law Journal that the commission are progressing at a 
fair pace with their important labors. The official name of the new 
city is to be ‘t The City of New York.’’ The legislative power is vested 
in two houses, very much as in other large cities, and a majority vote 
of each house passes ordinary measures; but a three-fourths vote of 
each house is necessary to pass ordinances involving the expenditure 
of money, or the lease of real estate, or the grant of a franchise; and a 
five-sixth vote is required to pass such an ordinance over the Mayor’s 
veto. Other ordinances may be passed over his veto by a two-thirds 
vote.- The Mayor is elected for two years, and appoints the heads of 
departments, except the Comptroller and Chamberlain, who are elected 
by the people. He has the power to remove at will all officers appointed 
by him. All official heads of departments are appointed for two years, 
except the President of the Department of Taxes and Assessments, 
who, with two other tax commissioners, are appointed for six years. 
The new city is divided into nine boroughs, five in the old New York 
City, two in Brooklyn, one in Queen’s County, and one on Staten Island. 
Each borough has a board of five members, who are elected by the voters 
of the borough for two years, and who serve without compensation. 
The jurisdiction of the board extends ‘‘ to those subjects or matters 
the costs and expenses whereof are to be borne by the people or prop- 
erty of such borough.’’ The Mayor has a final veto over the ordinances 
of the borough boards. 


Toe New Pxotocrapny in Covrt.—‘‘ An interesting and novel 
case in which the ‘ X’ rays practically decided the point, was tried by 
Mr. Justice Hawkins and a special jury at Nottingham the other day,”’ 
says The Hospital, London. ‘‘ Miss Ffolliott, a burlesque and comedy 
actress, while carrying out an engagement at a Nottingham theater 
early in September last, was the subject of an accident. After the 
first act, having to go and change her dress, she fell on the staircase 
leading to the dressing-room and injured her foot. Miss Ffolliott 
remained in bed for nearly a month, and at the end of that time was 
still unable to resume her avocation. Then by the advice of Dr. 
Frankish, she was sent to University College Hospital, where both her 
feet were photographed by the ‘X’ rays. The negatives taken were 
shown in court, and the difference between the two was convincingly 
demonstrated to the judge and jury. There was a definite displace- 
ment of the cuboid bone of the left foot, which showed at once both 


744 30 AMERICAN LAW REVIEW. 


the nature and the measure of the injury. No further argument on the 
point was needed on either side, and the only defense, therefore, was a 
charge of contributory carelessness against Miss Ffolliott. ‘Those 
medical men who are accustomed to dealing with ‘ accident claims ’ — 
and such claims are now very numerous—will perceive how great a 
service the new photography may render to truth and right in difficult 
and doubtful cases. If the whole osseous system, including the spine, 
ean be portrayed distinctly on the negative, much shameful perjury on 
the part of a certain class of claimants, and many discreditable contra- 
dictions among medical experts, will be avoided. The case is a distinct 
triumph for science, and shows how plain fact is now furnished with a 
novel and successful means of vindicating itself with unerring certainty 
against opponents of every class.’’ 


Azsout THE Law Scnoots.— Kansas City, Missouri, has just estab- 
lished a Law School with Hon. Francis M. Black, late Chief Justice of 
Missouri, at its head, and Wm. P. Borland, Esq., as its Dean. It is 
known as the Kansas City School of Law, and is incorporated under the 
laws of Missouri. Kansas City is one of the most pushing cities in the 
West. It is in fact composed of two cities, Kansas City, Missouri, 
and Kansas City, Kansas, the boundary line between the States of 
Missouri and Kansas running through the aggregate city. A law 
school carried on in such a city should teach the local law of both 
these States; and such we understand to be one of the purposes of 
this lawschool. It would, of course, be irrelevant to hint that among the 
possible advantages of Kansas City, for any sort of a school for young 
men, is the fact that, by reason of the city being divided between these 
two States, it furnishes a convenient Gretna Green, by means of which 
the boys can escape arrest for the lighter and more pardonable offenses 
of youth. - - - - The Northwestern University Law Schoolannounces 
in its circular information for 1896-97 an unusual degree of prosperity. 
This law school enrolled last year 202 students; it is a branch of the 
Northwestern University, the seat of which is at Evanston, a suburb of 
Chicago. This is the best endowed University between the Alleghenies 
and the Coast Range, save one, the University of Chicago. An excep- 
tional feature of this law school is that its professors are not allowed 
to practice law and do not sit on the bench, but devote their entire 
time to the development and teaching of law as a science. Prof. John 
Henry Wigmore, whose portrait adorns our last issue, and who fre- 
quently contributes to these columns, is a member of the regular 
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faculty of this University. - - - - The announcement of the School 
of Law of Cornell University at Ithaca, New York, shows that there 
were enrolled last year 252 students in all, 41 of whom were also 
summer law students. Considering that this school was founded no 
later than 1887, this is certainly a good showing. Judge Francis M. 
Finch is Dean of the faculty, and we notice in the list the name of our 
learned friend Ernest W. Huffcut, B.S., LL.B., as one of the stand- 
ing professors of law. Judge Coxe, of the United States District 
Court, lectures on Shipping and Admiralty; Albert H. Walker, of the 
Hartford Bar, lectures on Patent Law, and the eminent Dr. Ordronaux, 
of the New York City Bar, lectures on Medical Jurisprudence. Cornell 
University is beautifully and healthfully situated. 


Tse Feperat Jupiciary as VIEWED IN ScoTLanp. — We find the 
following in a recent number of that high-grade publication, The 
Juridical Review, of Edinburgh :— 


The Supreme Court of the United States is just now being subjected to vig- 
orous attacks from many political quarters; but, if we may judge from Judge 
Taft’s address to the American Bar Association at Detroit in 1895, it still enjoys 
the confidence of the legal professional. Opinion in Great Britain strongly 
supports the Federal courts in their recent action. In spite of the protests of 
the Governors of Illinois and Colorado against ‘‘ government by injunction,” 
there can be little doubt of the justice and necessity of the court’s interference 
with the great Chicago strike in the case of Debs, and of the numerous injunc- 
tions granted and enforced to prevent unlawful interference with the carrying 
of the mails and the flow of interstate commerce. Again, while no doubt the 
immense extent of judicial management through receivers of American rail- 
roads is becoming a serious incumbrance to the courts, there is no doubt that 
in appointing such receivers at the instance of creditors they were only follow- 
ing the practice of the English Equity Courts, referred to in Manchester v. 
Milford Railway Company,! and temporarily interrupted by Lord Cairns’ decis- 
ion in Gardner v. London, Chatham & Dover Railway Company. Nevertheless, 
this is the subject of a strongly worded memorial presented to Congress by the 
legislature of South Carolina. Again, the Supreme Court has held that, for 
purposes of Federal jurisdiction, a corporation is a citizen of the State which 
created it. The opposite doctrine would lead to the result, most injurious to 
the inflow of foreign capital to America, that a foreign or non-resident corpo- 
ration was excluded from the Federal courts, because it had one or more 
resident stockholders in the State. American investors know what that would 
have meant. Then, in the Sugar Trust case, the same court held that the pur- 
chase by one company of all the refining plant in the United States for the 
purpose of controlling the American sugar market could not be prevented by 
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the constitutional power to “regulate interstate commerce.’”’ Trusts and 
pools may be bad things, but to suppress them under such a power would be 
doing fatal violence to the constitution. In the Dartmouth College case the 
Supreme Court protected the charters of corporations against repeal; more 
recently it applied the Fourteenth Amendment to protect the property of corpora- 
tions, aswell as of private persons; and it has now declared the nullity of the 
Income Tax Act, which was laid by Congress on corporations. But it is absurd 
to suggest that in these cases the court was animated by any personal interest 
or sinister motive. The controversy is an old one. Jefferson called the 
Supreme Court “a thief of jurisdiction,’ because it exercised the power of 
reversing the decision of a Supreme State court on the validity of a State law 
under the Federal constitution. It was there for that purpose. President 
Jackson said, ‘‘ John Marshall has made his decision; let himenforce it.”” Not 
only C. J. Marshall, but the eminent judges who have succeeded him have had 
the courage to state the law as it appeared to their consciences, and means have 
never been wanting to enforce their decisions. 


ConsTITUTIONALITY OF THE ILemois Frac Law.—The legislature 
of Illinois passed an act requiring that the uational flag be floated 
over every school house during school hours. The University of the 
State of Illinois, being a collection of schools commonly called col- 
leges, complied with the law, by floating a single flag from the flag-staff 
on which the flag had hitherto been floated on public days. The grand 
jury of the county in which -the University is situated took the view 


that the law required a separate flag to be floated above each build- 
ing of the University, and accordingly indicted the trustees of the 
University for a misdemeanor, under that provision of the law annexing 
to its violation a penalsanction. The validity of the indictment having 
been challenged, Judge F. M. Wright, of the Champaign County 
Circuit Court, held that the statute was unconstitutional, on the 
ground that it transcended the police power of the State. He accord- 
ingly quashed the indictment. He proceeded upon the view that the 
legislature could not enact a statute with penal sanctions unless it had 
for its object ‘‘ the maintenance of the police authority of the State, 
the morals of the State, or the health of the State.’’ The decision is 
too obviously untenable for extended discussion. The morals of the 
State manifestly include the patriotic sentiment of the people of the 
State; and if education has any duty in respect to morals, it is the 
duty of inculcating in the children of the land patriotic sentiments and 
a veneration for the flag which is the symbol of our national sovereignty 
and our national honor and greatness. Besides, the buildings of the 
State University and the common school buildings are public buildings 
of the State, and the conduct of public education therein is subject to 
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the plenary power of the legislature. The police power, in its widest 
sense is the power to protect ‘‘ not only the morals of the State, and 
the health of the State,’’ as Judge Wright defines it, but it is also the 
power to preserve the safety and the welfare of the people of the 
State. What can more conduce to the safety, the welfare and the morals 
of the people than the cultivation of a healthy patriotism? Then, upon 
the other branch of the argument, the consideration that the State is 
the owner of the University buildings and of the public school houses, 
and can hence regulate them as it pleases, makes it plain that the court 
has just the same power to order the national flag raised over the 
University buildings and over the public school houses that the United 
States have to order it raised over the Capitol at Washington, or 
above one of the arsenals, or at the mast-head of a man-of-war. 
This decision is applauded by such papers as the Chicago Chronicle, 
Chicago Times-Herald, the Catholic Union-Times of Buffalo, and 
others. Why these editors should conceive an antipathy to the flag of 
our country, such as should blind them to the real character of such a 
decision, and lead them to applaud it, is more than we can understand. 
It may be that it is not a wise measure, having in view the cultivation 
of patriotic feelings in the breasts of the rising generation, to require 
the flag to be suspended above every school house; we believe it is. 
But whether it is or not, is a question of public policy for the legisla- 
ture, and not for some small judge to decide. At all events, the news- 
paper comments which this episode bas brought out show who the un- 
patriotic portion of the American people really are. If the judge had 
merely decided that the statute was sufficiently complied with by flying 
the flag during school hours from the single University flag-staff, his 
decision would have been more commendable. 


CoprricaTion or MercanTILE Law.— We find the following in the 
Scots Law Times (Edinburgh) :— 


In 1894 the Master, Treasurer, and Assistants of the Edinburgh Merchant 
Company deputed to a committee to prepare a report or statement for their 
information with the view of furthering the movement for the Codification of 
Mercantile Law. The committee in reporting said :— 

‘ For an explanation of the meaning of codification of law, and the advan- 
tages of a mercantile code, the committee have not gone further afield than the 
admirable and exhaustive addresses on the subject, delivered under the aus- 
pices of the company in the beginning of 1893, by Professor Goudy and Sheriffs 
Mackay and Vary Campbell. Their views may be shortly summarized thus:— 

“The law of this country is composed of two elements — common law and 
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acts of Parliament or statutes. The first is made up partly of custom, but 
principally of judicial decisions. On a rough estimate the Scottish decisions 
number at the present time about 35,000, are contained in about 300 volumes 
of reports, and go back some of them more than three centuries. These 
decisions generally lay down only what was held to be law by certain judges 
in the cases before them, and are very often difficult, and sometimes impossible 
to reconcile. In the multitude of statutes some are so old that their language 
can be understood only by antiquarian research, and others so badly drawn as 
to be unintelligible. A good many of these old acts are held to be in desue- 
tude, i. e., to have lost their force through non-use and lapse of time, though it 
is uncertain to what extent, and under what circumstances, the courts will 
sustain a plea of desuetude. 

“The remedy for this chaotic state of matters is the making of a code or codes 
of law, — books sanctioned by the legislature, setting forth in plain language 
and orderly arrangement the rules of law (either the whole law or any particu- 
lar department of it), so that a reader of ordinary intelligence may find the 
general principles and the special rules which are sufficient in ordinary busi- 
ness to show what the law is. : 

** The opponents of codification argue (1st), that it interferes with the natural 
development or flexibility of the law; (2d), that it would not possess finality, 
but, on the contrary, would need perpetual amendment and alteration; and 
(3d) that our institutions have been hitherto successful without a code, and 
there would he danger or risk in a change. 

** The first objection really means that the assumed power of judges to adapt 
or mold the law to their particular views of equity, or expediency, will be cur- 
tailed or putanend to. As judges are not infallible, a limit of what might be 
called their present legislative powers is desirable. 

“Regarding the second objection, it is admitted that any code which it would 
be possible to frame must of course be imperfect, in so far as it cannot provide 
for all future cases. Any calls for change in the code could be met by period- 
ical revision, though in a well-drafted code the necessity for material alterations 
would not be frequent. But such revision is surely not a reason for declining 
to codify at all. 

** As to the third objection, the country has no doubt progressed without a 
code, but the time comes when the legal machine may have too great a strain 
put upon it, and itis a duty to take care that it does not break down 
altogether. 

The arguments in favor of codification may be classified under three heads. 
lst. A code being framed in a precise and systematic form will simplify the law. 
At present not even the most laborious lawyer can know the whole law, or even 
any considerable portion of it. Besides, when the law on any point is obscure, 
owing to ambiguity or inconsistency of the decisions, it is simply left to private 
individuals to settle it by litigation. In other words, citizens are called upon 
to pay out of their own pockets for the cost of settling, for the public benefit, 
unsettled points of law, for the uncertainty of which they are in nowise to 
blame. 2d. Acode, by simplifying the law, will make it more comprehensible to the 
public. It is a plain defect of the present system that it prevents ordinary 
citizens from acquiring a moderate acquaintance with their legal rights and 
duties; and yet the law, it is said, ought to be the essence of common sense. 
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Every man is entitled to have placed within his reach the means of knowing 
the law in a general way, and particularly of knowing the principal rules ap- 
plicable to the daily business in which he may be engaged. 8rd. The feasibility 
and utility of a code have been proved by the experience of foreign countries and 
British colonies. With scarcely an exception, the various continental nations 
have either codified or are in the course of codifying their laws. In most of 
the States of North America codification, either of the whole law or of particu- 
lar branches of it, has been successfully effected. Several of the British 
Colonies have their codes, and H.M.’s Government in India has done a good 
deal towards the same end. 

“ The law relating to mercantile transactions, or, as it is called, a mercantile 
code, would, it is believed, be the most expedient practical commencement of 
acode of law. Moreover, the making of such a code would afford an excellent 
opportunity of assimilating English and Scottish law, and this of itself would 
be of great advantage to the mercantile community in both countries. Already, 
without any serious difficulty, the law of Bills of Exchange, Partnership, and 
Sale of Goods has been digested and stated clearly in comparatively short 
statutes for Scotland as for the rest of the realm. The first mentioned act 
states, in 100 sections, what had previously to be collected from 2500 English 
and several hundred Scottish decisions. It is certainly not beyond the under- 
standing of commercial men, and it has lessened disputes and litigation as to 
bills. Much of the diminished litigation is due, beyond doubt, to the settled 
law being stated clearly, and to moot points being settled by force of 
statute.” 

This report was circulated amongst the leading legal and mercantile bodies 
in Scotland, with the view of eliciting their opinion, and asking them to co- 
operate in the movement. The replies received have been very favorable, and 
a conference of delegates will be held on Monday, 13th July next. 


Referring to the above matter, the Law Times (London) says: — 


The Chambers of Commerce of the Empire are, indeed, on codifying thoughts 
intent. They have unanimously decided that the time is come for embodying 
in a code the commercial law of the whole British Empire. Prof. Dove Wilson 
declaring that codification would be the greatest step towards its unification, 
and calling for a commission to draw up a draft code for England “ which 
should be sent to Scotland, and all the Colonies, for them to make suggestion 
upon it.’”? Master Macdonell followed the Professor, and drew attention to 
the singular circumstance that, while countries, altogether inferior to our own, 
possess, or were taking steps to possess, a commercial code, this country, the 
first in the world in regard to commerce, possessed no such code, the list of 
the countries so far ahead of us in this important matter, beginning with Austria 
and ending with Turkey. It is to be hoped that this vigorous support of codi- 
fication will expedite the passing of our fourth essay in this line — the Marine 
Insurance Bill, which Lord Herschell introduced as Lord Chancellor in 1895, 
and has re-introduced and already made considerable progress with in the 
present session. Added to the Bills of Exchange Act, the Partnership Act, and 
the Sale of Goods Act, this measure will complete a very respectable show of 
well-shaped law. All the three acts already passed extend to the whole of the 
United Kingdom — in itself a very important feature, and the Bills of Exchange 
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Act has been adopted in more than one colony. As to the difficulties of passing 
a codification bill through Parliament, the less Parliament, except through a 
very select committee, interferes with such matters the better. There is no 


reason why the Marine Insurance Bill should not become law before the end of 
August next. 


Tse Nineteenth AnnuaL MeetinG or THE American Bar Asso- 
CIATION was a memorable one. It was held at Saratoga Springs on 
Wednesday, Thursday and Friday, August 19, 20 and 21. The open- 
ing session was at Convention Hall cn Wednesday morning at 10:30 
o'clock, an audience of nearly two thousand people having assembled. 
Among the first to arrive were Lord Russell, Sir Frank Lockwood, 
Montague Crackanthorpe and the ladies of the foreign party. Their 
entrance was a signal for general cheering. When the President, 
Moorefield Storey, of Boston, Mass., called the bar to order at 10:30 
o’clock, there were present on the platform Lord Russell, J. Randolph 
Tucker, Edward J. Phelps, Montague Crackanthorpe, William Allen 
‘Butler, Henry Hitchcock, Austen G. Fox, Charles Claflin Allen, 
Francis Rawle, James C. Carter, and Sir Frank Lockwood. 

The address of the president was the first business in order. This 
address was one of great interest and value, and was frequently 
applauded. As we shall reprint in the Review the whole or a consid- 
erable part of this address, we do not attempt to give any account 
of it, except to say that an important part of it was devoted to Railway 
Reorganization. 

The remainder of the morning session of Wednesday was devoted to 
the election of the members of the General Council and to the presen- 
tation of several reports. 

The report of the Secretary, John Hinckley, of Baltimore, showed 
that there were 1,307 members at the close of the last meeting. 
Thirty-five members were elected by the Executive Committee during 
the year. All of the States except Nevada and all of the Territories 
except New Mexico are represented in the membership. It may be 
stated here that one hundred and sixty-five members were elected at 
the meeting of the Association this year, so that the present member- 
ship is about fifteen hundred. 

The report of the Treasurer, Mr. Rawle, for the year, showed the 
total receipts to have been $6,189.62, and the disbursements $5,756.67. 

The attention of the vice-presidents and members of the local coun- 
cils was called to the resolution charging them with the duty of endeav- 


oring to secure by legislation the appointment of commissioners for the 
promotion of uniform State laws. 


‘ 
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At 3:30 o’clock in the afternoon the Association met as a section of 
legal education in Convention Hall. Chairman Emlin McClain ap- 
pointed Dr. W. H. Rogers, of Evanston, Ill., E. H. Bennett, of Boston, 
and W. W. Howe, of New Orleans, a committee to nominate officers 
for the section for the ensuing year. Chairman McClain then delivered 
an address on ‘‘ The Law Curriculum: Subjects to be Included and 
Order of Presentation.’’ 

James W. Russell, Dean of the Law Faculty of the University of the 
City of New York, read the paper of Prof. C. M. Campbell, of Denver, 
Col., on ‘‘ The Necessity and Importance of the Study of Common 
Law Procedure in Legal Education.’’ Prof. Campbell was unable to 
be present. 

The final paper of the afternoon was on ‘‘ The Teaching Practice in 
Law Schools,’’ and was delivered by Prof. Blewett Lee, of the North- 
western University. An interesting discussion followed, in which 
many took part. 

The evening session was devoted to the reading of a paper by James 
M. Woolworth, of Nebraska, on ‘‘ The Development of the Law of 
Contracts ;’’ and a paper by Joseph B. Warner, of Massachusetts. 

Later in the evening the members of the Association and delegates in 
attendance were received by George S. Batcheller, formerly presiding 
Justice of the International Tribunal in Cairo, Egypt, at his residence 
in Saratoga, and presented to Lord Russell. Sir Frank Lockwood, 
Q. C., M. P., Montague Crackanthorpe, Q. C., and James Fox, B. L., 
of Lord Russell’s party, were also present. Although the occasion was 
strictly of a legal nature, Lady Russell, Lady Lockwood, Miss Russell, 
Miss Lockwood, and Mrs. John W. Foster, the latter a guest of Mrs. 
Batcheller, were present. 

The session of Thursday morning opened with the annual address, by 
Lord Russell of Killowen, Lord Chief Justice of England, on ‘ Inter- 
national Arbitration.’’ This address is printed in this number of the 
Review. Upon entering the Convention Hall, Lord Russell was greeted 
by an audience of forty-five hundred persons with long continued 
applause. His Lordship and Sir Frank Lockwood were escorted to the 
platform by President Storey, of the Bar Association, where there were 
already assembled Judge Rufus Peckham, of the Supreme Court, 
Attorney-General Harmon, Judge Bartlett, Cortlandt Parker, United 
States District Court Judge Coxe, J. Randolph Tucker, Henry Hitch- 
cock, W. Allen Butler, the Hon. Edward J. Phelps, Everett P. Wheeler, 
James C. Carter, Judge Nathaniel Shipman, Bishop John P. Newman, 
and Montague Crackanthorpe. There were also present Senators Gray, 
of Delaware, and Gorman, of Maryland; former Senator Manderson, of 
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Nebraska; General John W. Foster, formerly Secretary of State; 
John Bigelow, formerly Minister to France; Judges Brown, Woods, 
Coxe and Wallace, of the United States courts, Colonel Robert G. 
Ingersoll, and many others of equal prominence. 

Throughout the delivery of his address, which was more of an 
address than a forensic effort, the closest attention was given by the 
audience. Lord Russell spoke easily, impressively, and with great 
force. There was no gesticulation. He stood easily, behind a high 
desk, with his hands firmly grasping the sides, and read his address in 
even, convincing tones, which was frequently punctuated by applause. 

The remainder of the session was devoted to reports of several 
committees. 

The afternoon session of the Legal Education Section was well 
attended. The first paper was by J. Randolph Tucker, of the Wash- 
ington and Lee University, on ‘‘ The Best Training for the American 
Bar of the Future.’’ : 

Prof. James Colby, of Dartmouth College, spoke of ‘‘ The Collegiate 
Study of the Law.’’ In the absence of George H. Emmott, of Johns 
Hopkins University, who had prepared a paper on ‘‘ Legal Education 
in England,’’ the paper was read by Judge Gager, of New Haven. 

At the conclusion of the reading of the papers, Chairman McClain 
stated that possibly Mr. Crackanthorpe, of England, and a member of 
the English Council of Legal Education, who was present, might be 
induced to say a word. Mr. Crackanthorpe stated that ‘he regretted 
that Prof. Emmott was not present, as he would have liked to make his 
personal acquaintance. He said that the English Council of Legal 
Education had done much to perfect a higher standing in the education 
of English lawyers. At+present, he said, the University of London is 
only an examining body, but a movement has been set on foot which 
will doubtless result in London having a university of its own, with 
teachers. He looks forward to the time when the Council of Legal 
Education will become practically the Faculty in that university. In 
closing, he expressed his admiration for the excellent law schools 
existing in the United States, and said that England was far behind 
America in this respect. 

Sir Frank Lockwood, of England, responded to calls for a few remarks 
in a very happy way. He complimented Prof. Emmott’s paper. 
Relative to legal education, he said, in substance, that a heavy respon- 
sibility rests upon the inns of court, who have at their disposal large in- 
comes, which, he thought, should be devoted in larger part to the 


development of legal education. The wider that education may be 
extended the better it will be. 


A 
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Attorney-General Harmon also spoke, and favored a higher educa- 
tion for students applying for admission to the bar, to the end that the 
standard of excellence in the profession might be raised. Henry 
Hitchcock, of St. Louis, A. G. Fox, of New York, George Warrelle, of 
Chicago, H. G. Ingersoll, of Tennessee, Prof. Sharp, of Baltimore, and 
others also took part in the debate. 

A resolution was adopted providing that the section should recom- 
mend a certain standard to be followed by law schools, and that such 
school as failed to come up to the requirement so recommended should 
be discountenanced. The section elected Edward J. Phelps, of Ver- 
mont, Chairman, and Prof. George M. Sharp, of Baltimore, Secretary 
for the ensuing year. 

The evening session of the association was attended by a large num- 
ber of persons, including many ladies, to hear the paper of Montague 
Crackanthorpe, Q. C., D. C. L., of the English Bar, on ‘* The Uses of 
Legal History.’ Mr. Crackanthorpe was accorded a generous ovation 
when he was introducted by President Storey, of Boston. His paper 
was frequently applauded. 

The session of the Association, Friday morning, was devoted to 
routine business, including the election of officers for the ensuing year. 
James M. Woolworth, of Nebraska, was elected President. The other 
officers were re-elected, except that William W. Howe, of Louisiana, 
was chosen a member of the Executive Committee in place of Mr. 
Mercer, of Georgia, who had resigned on account of ill-health. 

The concluding session of the section on Legal Education was held in 
the afternoon and was largely attended. Those in attendance evinced 
an unflagging interest in the proceedings, which opened with a paper by 
Austin G. Fox, of New York City, on ‘‘ Two Years’ Experience of Law 
Examiners.’’ 

Major J. W. Powell, of Washington, then presented an able paper on 
Study of Primitive Institutions.’’ 

In the discussion which followed Lord Russell, who occupied a seat 
on the platform, arose and spoke as follows relative to the papers: — 

‘*T donot feel myself capable of offering any criticism upon the very 
interesting paper just read to this meeting, but I have followed its sub- 
ject-matter sufficiently to recognize the very great learning and erudi- 
tion in that particular branch of knowledge to which the paper is 
addressed, and, as we had yesterday evening in the admirable paper 
of my learned friend, Mr. Crackanthorpe, so we have in the paper read 
to-night some very interesting evidence given of the light that the study 
of the early and rudimentary stages of society in all its various devel- 
VOL. XXX. 48 


754 30 AMERICAN LAW REVIEW. 


opment throws upon the later and more advanced stages, and, indeed, 
enables the student of history and of sociology and of law better to 
interpret and to understand the developments of to-day. 

‘*T, perhaps, am better able to offer some observations upon the paper 
of my friend Mr. Fox. I think it cannot be doubted that, as justice 
and its administration are amongst the prime needs and business of 
life, so it is important that those who are charged with the administra- 
tion of the law, which is devoted to doing justice, should come to the 
important duties that they have to discharge adequately equipped for 
the purpose. I agree in one sentiment in that otherwise barbarous 
letter of the farmer (quoted in Mr. Fox’s paper) when he points out 
the enormous influence which the professors of the law exercise in 
modern life — influences over the property and over the character of 
their clients with which they are often charged; an influence wider still 
because it is true of all civilized communities, and perhaps it is true 
of this great community of the United States as of any other, that the 
professors of the law do obtain in the affairs of State and in the 
executive government of the country large and commanding influence. 
They do not do so by virtue of their own choice merely. They are 
chosen and asked to assume these positions of influence, because, in the 
opinion of their fellow-men, they are best qualified to discharge the 
duties of those positions with advantage to society and the State. 

** In the address to which Mr. Fox has made reference, and which I 
delivered about this time last year to the benchers of Lincoln’s Inn, I 
enlarged upon the theme, common to Mr. Fox and myself, of the neces- 
sity of giving a guaranty to the public that persons who entered upon 
such important professions should come only after they had submitted 
themselves to, and had passed, some standard which would be an evi- 
dence that they brought to the discharge of the duties they proposed not 
merely high character, although that is the foundation of all beside, 
but the necessary learning for the adequate discharge of their profes- 
sional duties; but in that address I had a special object in view, an 
object which would be foreign to the purpose of the paper read 
by Mr. Fox, and it was this. As you are aware, there exists in 
Great Britain a distinction which does not exist here. Each 
member of the bar is, I think, properly to be described in this 
country as counselor and attorney. In Great Britain there is 
the most marked line of distinction drawn. The attorney is not 
a member of the bar. A member of the bar is not an attor- 
ney. And the great feature of distinction is this, that the attorney 
is the person who sees the client, who in the first instance advises 
the client, who prepares the statement of facts and arranges for the 
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evidence necessary to support the facts which is to establish a particular 
right, or which affords an answer to the adverse assertion of some 
right. And it is after those stages of preparation in the litigation 
have been gone through that the intervention of the barrister is called 
in. In short, except in very rare instances, the member of the bar has 
no direct connection or correspondence with his client, and the corre- 
spondence and connection that he has is through the solicitor or attorney 
only. 

‘* And upon the occasion referred to I was insisting upon this proposi- 
tion: that while all members of either branch of the profession should 
offer security in character and in acquirements for the due discharge 
of the duties they proposed to undertake, that that was a requirement 
especially needful in the case of the members of the bar to which I 
myself belonged ; and for this special reason it is sometimes called the 
higher branch of the profession. But whether that appellation be 
appropriate or not, this is true: that according to the existing legal 
arrangements in our country there are a large number of appoint- 
ments — I may say practically all judicial appointments — which are 
open to members of the bar, strictly so-called, and from which solici- 
tors and attorneys are excluded. And I was insisting, with the aid of 
my friend Mr. Crackanthorpe, a fellow-bencher of mine, and others, at 
Lincoln’s Inn, that if the bar had any justification, or could continue 
to justify those exclusive privileges and those exclusive rights, that 
apart from the wider and broader public purposes to be served, it lay 
upon them by the superior acquirements to justify those exclusive rights 
or privileges. 

‘¢ T would like before I sit down to be allowed to express the admira- 
tion I feel, not only for the constitution of this Congress of United 
States lawyers, but for the scheme of its operations, and the wise pur- 
poses to which it devotes its efforts. Its work is not newto me. I 
have had the pleasure of seeing now for some years the record of its 
proceedings; and it is to me, as it was on hearing the admirable 
presidential address which was delivered on Wednesday, in the highest 
degree refreshing to find that the profession of the law in this country 
is so earnestly alive to the responsibilities of its position, is so keen to 
observe, to weigh, to judge, to discriminate, to test the current of 
judgment and of legislation; and that above all it keeps before itself 
steadfastly and unceasingly a high ideal, not merely of what ought to 
be the mental equipments and the acquirements in learning, but the 
high moral character of the profession to which they belong.’’ (Hearty 
applause. ) 

On Friday evening the usual banquet of the Association was given. 
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It was a very brilliant occasion. Mr. Chauncey Depew was the toast- 
master. His speech sparkled with wit. Lord Russell was admirable. 
Sir Frank Lockwood, with his humor, endeared himself to all. There 
were also good speeches by Mr. Bourke Cochran, of New York, and 
by Mr. Woolworth, the newly elected president. There were about 
three hundred members with the invited guests at the tables. It was 
a banquet to be remembered. 

The number of members and delegates registered was two hundred 
and fifty-two; and quite a number neglected the duty of registering. 
Of the members registered, New York furnished 33; Massachusetts, 
28; Pennsylvania, 25; Illinois, 15; Maryland, Connecticut and Ohio, 
11 each; District of Columbia, 10; Georgia and Missouri, 9 each; 
Michicgan, 8; Indiana and New Jersey, 7 each; Iowa and Rhode 
Island, 6 each; Maine, Virginiaand Wisconsin, 5 each; Tennessee, 4; 
Alabama, Delaware, Kentucky, Vermont and New Hampshire, 3 each; 
Canada, Florida, Nebraska and Montana, 2 each; Louisiana, Wash- 
ington, South Carolina, Texas, West Virginia, Arizona, Arkansas, 
Colorado, Mississippi, Minnesota, 1 each. Thus were represented 
thirty-eight States. 


Tse Texas Bar Association.— This learned body held its fifteenth 
annual session at Galveston, on the 29th, 30th, and 31st days of July 
of the present year. The writer of this note had the honor of being 
present as guest. About one hundred members were present. He has 
attended many meetings of State Bar Associations in different States, 
and is able to say, with the utmost candor, that he has never attended 
one which impressed him more with regard to everything which one 
would desire and expect to see in such a body. It is doubtful whether 
any speaker ever had the privilege of facing an audience that carried 
upon the faces of its members the evidences of more intellectuality ; or 
whether a speaker, though evidently not impressing all of his audience 
with the soundness of his views, was ever listened to with more con- 
siderate attention. The Texas Bar Association is among the first. 

Under its constitution, the address of its president must review the 
legislation of the State since the last preceding meeting. The address 
of Hon. W. L. Prather, president of the body, related to the single 
statute passed at an extra session of the legislature last year, prescrib- 
ing a punishment for prize-fighting, which was called forth by the 
attempt to hold a ‘‘ mill’’ between Corbett and Fitzsimmons within 
that State. No gentleman in Texas ever strikes a man with his fist. 
The practice of professional fist-fighting is abhorred by all respectable 


K 
Al 
a 
} 
a 
4 
4 
q 
a 
i 
4 


NOTES. 757 


people throughout the length and breadth of our land, but nowhere 
more so than in Texas. 

The extraordinary spectacle of the legislature of a State—and 
especially of so great a State as Texas — being assembled to prevent 
a prize-fight, was certainly worthy of extended comment. But the 
comments of Mr. Prather were not directed to the criticism of the act 
of Gov. Culberson in assembling the legislature, but to a review of 
the decision of the Court of Criminal Appeals of Texas, which rend- 
ered it necessary for the Governor to take that action in order to pre- 
vent a beastly encounter on the soil of Texas, which would attract 
thieves, pickpockets, and other criminals to Texas, and the consequent 
danger to the morals and safety of its citizens. Mr. Prather handled 
the decision of the Court of Criminal Appeals in a calm and judicial 
manner, and dissented from the conclusion thereby reached. His address 
did not pass without challenge, and the question was earnestly debated ; 
but the consensus of opinion was that the Court of Criminal Appeals 
had not rendered a sound decision, and that the objections taken to it 
by Mr. Prather, were well taken. 

The annual address was delivered by Seymour D. Thompson, of St. 
Louis. It is but just to the Texas Bar Association to say that some 
portions of this address did not meet with the approval of all its mem- 
bers. Some of its members desired the passage of a resolution indors- 
ing the sentiments expressed by the speaker, but the more conservative 
did not. The result was that, without expressing any distinct approval 
of the sentiment contained in the address, the Association passed a 
cordial and courteous resolution of thanks. 

The general objection to the address was grounded on its criticism 
of certain tendencies of the Supreme Court of the United States. That 
paragraph which related to what is now called ‘‘ government by injunc- 
tions,’’ was construed as a condemnation of the decision of the Supreme 
Court of the United States in the Debs case; but Judge Thompson ex- 
plained to the members of the association that he approved of that 
decision, and had so written several times in the American Law Rewiew. 
It was also thought by some that he had come as a sort of emissary of 
Mr. Bryan; but this delusion was expelled by Judge Thompson’s frank 
statement that he did not approve of the financial plank of the Chicago 
platform, and that he was accordingly going to vote for Mr. McKinley. 

As a counterpoise to so much of this address as criticised the mani- 
fest trend of the Supreme Court of the United States, Hon. F. Charles 
Hume, at the banquet which closed the meeting on the night of July 
3lst, delivered a noble tribute to. the court (which we hope to print 
hereafter), in nearly every word of which Judge Thompson concurred, 


758 30 AMERICAN LAW REVIEW. 


and so stated when called upon in his turn to speak. The fact is not 
to be ignored that the Supreme Court of the United States has, during 
the last year, rendered several decisions which indicate a stronger pur- 
pose than has possessed it heretofore, to respect the power of Con- 
gress and what are called the ‘‘ rights of States.’’ 

A very thoughtful paper was read by Judge Teichmueller, of La 
Grange, which we have the pleasure of printing in this number. This 
reintroduces that eminent thinker to our readers. 

A paper was read by Hon. John Dowell, entitled ‘‘ The Symbolism 
of Commerce, the Trade Mark.’’ It was a strikingly good paper, filled 
with illustrations drawn not only from judicial decisions, but from 
historical and Scriptural sources. The seal was a species of trade 
mark, and so was the rainbow which God placed in the heavens to 
confirm his covenant with Noah. 

Judge Wilkinson read an exhaustive paper, entitled ‘‘ A Review of 
some Noteworthy Decisions in several Cases by the Higher Courts of 
Texas.’’ This paper was discussed with great interest. Col. Ball, of 


Ft. Worth, read a caustic paper on ‘* Texas Practice and Procedure.’’ 
Judge Kittrell, of the committee on Necrology, made a report reviewing 
the life and character of two deceased members of the Association, Hon. 
Wm. Henry Crain and Hon. Geo. Mason. 

Hon. W. H. Clark, of Dallas, was elected president for the ensuing 


year, and Hon. Wm. Aubrey, of San Antonio, was elected vice-presi- 
dent. The interest which attached to this session of the Texas Bar 
Association may be illustrated by the fact that one of its members, 
Hon. J. H. McLeary, came all the way from the city of Mexico to 
attend the meeting. The meeting was held at the Galveston Beach 
Hotel, a beautiful hotel built within the sound of the lapping of the 
waves of the Gulf of Mexico. Among the amusements interspersed 
between the various sessions of the learned body, was bathing in the 
Gulf. Many of the members brought their wives and daughters, which 
enhanced the charm of the meeting, and gave it, in some sense, the 
character of a social event. 

We subjoin an account of the meeting which we find in the August 
number of the Docket, published at San Antonio under the editorial 
conduct of Hon. J. H. McLeary; which, by the way, is one of the 
best local law journals of which we have any knowledge: — 


We give up our entire space this month to the address and papers read 
before the Texas Bar Association at its fifteenth annual session, held in the 
city of Galveston on the 29th, 30th and 3lst of July. The attendance was 
much larger than usual, about one hundred members being present out of a 
nominal membership of over four hundred and an actual membership of two 
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hundred and fifty. This seems a very small per cent; but doubtless there 
would have been still fewer members in attendance had it not been for the 
inducement held out by the board of directors in the promise that the annual 
address should be delivered by that distinguished jurist and legal author, the 
Hon. Seymour D. Thompson, of St. Louis. Not one who attended this session 
and heard the address and papers will regret that he spent the time and money 
necessary to effect that purpose. While many of the members did not agree 
with all the propositions and arguments put forth by Judge Thompson in his 
address, all were charmed and instructed by the eloquence of the speaker, the 
elegance of his diction, and the learning displayed in the subject-matter of his 
discourse. The address of the president, the Hon. W. L. Prather, was out of 
the ordinary course, inasmuch as only one statute had been passed by the legis- 
lature of Texas during his incumbency. The constitution of the association 
requires the president to briefly review this legislation, and to make that the 
subject of his address. As there was only one statute passed during the year, 
he adopted the plan of discussing the decision of the Court of Criminal 
Appeals in the prize-fighting case, which led up to the extra session of the 
legislature, at which the statute passed prescribing a punishment for prize- 
fighting. Although his treatment of the subject brought on considerable dis- 
cussion in the association, and a few members who had been in the litigation, 
took issue with the president; still, at the close of the debate, it was generally 
considered that the president’s address effectually answered and reversed the 
decision of Judge Hurt in the prize-fighting case. These two addresses and 
others being published entire in this issue of The Docket, the reader can form 
his own opinion, and a further discussion of them is unnecessary. Papers 
were also read by Judge Teichmueller, Judge Simpkins and Col. Dowell, which 
will be found in this number, and some*of the reports of the committees were 
very full and interesting. Col. Ball and Judge Wilkinson also read interesting 
papers, which were received too late for this issue. 

The banquet held on the last night of the session was not much of a spread 
for three dollars a head, which was the price charged for it by the Beach 
Hotel. 

The other papers read before the association which could not be included in 
present issue, will be published in future numbers of this journal. These 
columns are also open to any discussion of any of the papers read or reports 
made during the annual session. 


A New AsripGMENT oF THE Law or ENGLAND.— Law dictionaries 
have their uses. They are suggestive, and sometimes put the reader 
upon the track of further information; but, as a rule, they are unsatis- 
fying. The old abridgments of Bacon and Viner, and Comyn’s and 
Cruise’s Digests, are hopelessly antiquated, containing an immense 
amount of matter which has become obsolete and of no use to the prac- 
tical lawyer, even if it is not for the most part unintelligible. The 
modern digests in use are simply collections of decided cases. 

There is abundant reason, therefore, for welcoming an enterprise 
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which has for its object a work designed to cover the whole range of 
the common law of England, as administered in the courts and re- 
quired to be known by the lawyers of the present day. Such a work 
has been undertaken by the well-known firm of publishers, Messrs. 
Sweet & Maxwell, of London, in conjunction with the equally well- 
known Scottish law publishers, Messrs. William Green & Sons, of 
Edinburgh. This latter firm has already on its own account issued the 
first volume of a similar work designed to do for the Scottish law what 
is now to be done for the English law. The aim of both is that this 
Encyclopedia, or Abridgment, shall be written by specialists in their 
respective branches of the law on which they are accepted authorities ; 
and to treat each such branch, so that there shall be presented to 
readers and lawyers of England, and other countries, a valuable com- 
pendium, sufficiently at large to meet the practical requirements of 
business. 

The editorial duties of the English work are to be discharged by 
Mr. A. Wood Renton, M. A., LL.B., who was until recently editor 
of the Law Journal, a paper which has been mentioned more than once 
in these pages as being conducted with the greatest ability, and who is 
also a member of the mercantile law sub-committee of the Society of 
Comparative Legislation. His staff of contributors are lawyers whose 
names are recognized in the profession as undoubted authorities on the 
subjects with which they will deal. Amongst them are some names 
which will be known to American readers: The Right Hon. Sir Edward 
Fry, late one of the Lords Justices of Appeal; Sir William Anson 
Warden, of All Souls, Oxford, and author of the standard books on 
Contract and the ‘* Law and Custom of the Constitution ;’’ Sir Fred- 
erick Pollock, whose fame as a jurist it is unnecessary to dwell upon: 
his colleague in the authorship of that recent great work, ‘‘ The History 
of English Law Before the Time of Edward I.,”’ Professor F. W. 
Maitland, of Cambridge; Sir Walter Phillimore, the leading counsel in 
the Admiralty and Ecclesiastical Courts, and son of the distinguished 
judge of that court; with others such as Mr. F. O. Crump, Q. C., the 
accomplished editor of the Law Times, the leading professional paper ; 
Mr. T. Raleigh, the Registrar of the Privy Council; Judges of county 
courts, and many Queen’s Counsel of well-known reputation here, but 
whose names, perhaps, have not yet traveled across the Atlantic. 

The surprise indeed to those who know the English bar is how such 
an extraordinary array of ability can have been prevailed upon to 
engage in the enterprise; for legal writing is not much in vogue 
amongst those of established position. 

Perhaps I need say no more than just to mention that the work is to 
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be dedicated, by permission, to Lord Halsbury, the Lord Chancellor ; 
that the first volume will be published in the beginning of 1897; and 


that it will be continued in twelve quarterly volumes of 500 pages 
each. 


WastTHe FourTEENTH AMENDMENT ApopteD ?— In the address of Judge 
Thompson before the Texas Bar Association, elsewhere printed in this 
number, it is said, in substance, that the Fourteenth Amendment was 
never adopted by the voters of the legislatures of three-fourths of the 
States, concurring at the same time ; but that, before a quorum of three- 
fourths of the States had been made up, the legislature of the State of 
Ohio withdrew its ratification; but that nevertheless, Mr. Seward, the 
Secretary of State, issued his proclamation declaring the amendment 
ratified. Since the preparation of that somewhat hurried address, the 
author of it has taken pains to inquire of the Hon. Edw. I. Renick, the 
Chief Clerk of the Department of State, as to what the fact really was, 
and Mr. Renick has courteously sent the following data, compiled by 
Mr. Hamilton from the records of the Department of State :— 


Secretary Seward, in his certificate dated July 20, 1868, sets forth the ratifica- 
tion of the Fourteenth Amendment by the several State legislatures, including 
Ohio and New Jersey; and further that the legislatures of those two States passed 
afterwards resolutions withdrawing their consent to the aforesaid amendment. 
The concluding paragraph of the certificate is as follows: ‘‘ Now, therefore, be it 
known that I, William H. Seward, etc., etc.,etc., * * * do hereby certify that 
if the resolutions of the legislatures of Ohio and New Jersey ratifying the afore- 
said amendment are to be deemed as remaining of full force and effect, notwith- 
standing the subsequent resolutions of the legislatures of those States which 
purport to withdraw the consent of said States from such ratification, then the 
aforesaid amendment has been ratified in the manner hereinbefore mentioned 
and so has become valid to all intents and purposes as part of the constitution 
of the United States.’?! Congress by concurrent resolution ? decided that the 
legislatures of the several States named, including Ohio and New Jersey, had 
ratified the Fourteenth Amendment, and therefore declared it to be a part of the 
constitution, directing the Secretary of State to promulgate itas such. This 
was done July 28, 1868. 


It will thus be seen that the presence of that amendment in the con- 
stitution has no better foundation than a proclamation by the Secretary 
of State and a joint resolution passed by a partisan Congress, deciding 
a question of law in opposition to what every sound lawyer knows to be 
the way it should be decided. It is an elementary principle with 


1 Department’s Bulletin, No. 7, p. 787. 2 Page 790 of Bulletin. 


| 
| 
{ 
i 
q 
if 
4 
i 
| 
| 
| 
i 


762 30 AMERICAN LAW REVIEW. 


reference to that concurrence of minds which constitutes a contract, 
that where a proposal for a contract is made, the proposer can with- 
draw before the other party accepts. So, in the case of a contract 
having numerous parties, which is to become complete when a given 
quorum is made up, it is believed to be a principle that any subscriber 
can withdraw before the quorum is made up. Is not this the rule with 
reference to private contracts? Is there any reason for a different rule 
with reference to public compacts? 


NOTES OF RECENT DECISIONS. 


NOTES OF RECENT DECISIONS. 


Trapes Unions: LiaBitity For Ma.icious_y Inpucinc Turrp Persons 
To BREAK THEIR Contracts — Errect or MALice as AN INGREDIENT IN 
Conpuct — BoycortTine anp PickeTiInc.— While one trade union 
case is waiting judgment in the House of Lords, another was recently 
decided in Chancery. In the former case, Allen v. Flood,' a firm of 
ship-builders employed two shipwrights to repair the wood work of a 
ship, and iron-workers to repair its iron work. The iron-workers were 
members of a trade union, and objected to working in the same yard 
with the wood-workers, because the latter had previously worked at 
iron work on other ships in another yard. The district delegate of the 
union was called in by the iron-workers, and he informed the employers 
that the iron-workers would leave off work, unless the two wood- 
workers were discharged that day. In consequence of that threat they 
were discharged at the end of the day. What the iron-workers objected 
to was the perfectly legal act of the wood-workers in having on some 
former occasion done iron work, which the iron-workers were pleased to 
think a kind of poaching on their preserves; and, on the other hand, 
what the employers were induced to do was not to break any contract 
with the wood-workers, but to pay them off at the end of their day’s 
work, they being employed by the day. The wood-workers brought an 
action against the district delegate, and the chairman and secretary of 
the union, for maliciously and with intent to injure them inducing the 
employers to discharge them, and refuse to engage them again. The 
jury found that the district delegate had acted maliciously, and that 
the wood-workers had been thereby injured, and assessed the damages 
at £20 to each; but that the chairman and secretary of the union had 
not authorized the delegate’s acts. The validity of the verdict depended 
on whether the delegate’s act was malicious. Knowing that they could 
not afford to let the iron-workers go, he put that screw on to induce the 
employers to pay off the wood-workers, and thereby injure them. The 
court held it to be clear that merely to persuade a person to break his 
contract gives no cause of action; and similarly that one has a perfect 


1 Reported below as Flood v. Jackson (1895), 2 Q. B. 21. 
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right to advise or persuade another not to make a contract. But they 
further held that if, in either case, this was done maliciously for the 
purpose of injuring the person to whom the advice is given, or some 
one else, the person against whom the malice is directed and carried 
out has a cause of action, not on the ground of the persuasion, but on 
the ground of the malice directed against him. Accordingly it was 
held, in conformity with prior decisions, that if one uses persuasion for 
the indirect purpose of injuring another, or of benefiting himself at the 
expense of that other, ‘‘ it isa malicious act, which is in lawand in fact 
a wrong act, and therefore a wrongful act, and therefore an action- 
able act if injury ensues from it.’’! This admittedly involves the re- 
sult that what may be lawfully done to the injury of another, if done 
without malice, becomes unlawful if done with malice, and gives a right 
of action if injury ensues. Applying this to the case in hand,— the 
trade union delegate threatened injury to the employer’s business, his 
motive being to punish the wood-workers for what they had previously 
and quite lawfully done, and to interfere with their liberty of earning 
their livelihood in future,— a motive which the court held that the jury 
had rightly characterized as malicious. This judgment lately afforded 
material enough for keen discussion in the House of Lords, raising the 
question, on the one hand, whether trade unions have any right to inter- 
fere, by intimidating employers, with the right of non-union men to 
earn their livelihood; and on the other hand, the difficulty of holding 
that the acts of interference which are not themselves unlawful become 
so by the motive which prompts them. Is that a question of morals, 
or also of law? and, besides, is the motive malicious when the acts are 
done, as here, from no animosity to any individual, but from self-interest, 
and for the greater good, as the unions believe, of the workmen gen- 
erally? These are some of the questions which the House of Lords 
will require to deal with. 

The other case, Lyons v. Wilkins, decided in Chancery by Lords 
Justices Lindley, Kay, and Smith, and reported last month,? raises two 
questions, one resembling that already referred to, the other touching 
the statutory offense of picketing. Messrs. Lyons were manufacturers 
of leather goods, and the officials of the union of workers in that trade 
desired them to raise the wages and alter their system of employment. 
As this was refused, the union picketed their works in the manner after 
mentioned, and also endeavored to get one Schoenthal, a sub-manu- 


1 Per Lord Justice Brett, now Lord 
Esher, in Bowen v. Hall (1881), 6 Q. B. 
D. 333. 


2 (1896) 1 Ch. 811. 
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facturer who made goods for Messrs. Lyons, to cease to work for them, 
and failing in this ordered a strike of his workers. ‘There was no com- 
plaint of the wages Schoenthal gave, nor of his system of working, and 
the object of ordering a strike of his workers was to hit Messrs. 
Lyons through him. The object was to injure Messrs. Lyons 
in their trade, if they would not give in to the demands of the 
union; and the court held that here also there was evidence of 
malice. But there in the ship case the malice was directed against 
the two wood-workers — the obnoxious employés — while here it was 
directed against Lyons, the obnoxious employers. Similar considera- 
tions, however, apply in both cases, and it would have been well if both 
cases had been under review in the House of Lords at once. Another 
difference is the remedy sought and obtained. In the later case an 
injunction or interdict was granted, restraining the union from pre- 
venting Schoenthal working for Lyons by withdrawing his workmen from 
their employment. 

The other part of this case, picketing, rests on the express though 
somewhat limited words of the statute of 1875! which, however, 
were found strong enough to support an injunction. The act 
provides that every person who, with a view to compel another to do 
or abstain from doing any lawful act, watches or besets the house 
or premises where he resides, works, or happens to be, or the 
approaches thereto, may be convicted, and fined or imprisoned ; but it 
is added, that attending such places, that is the premises or approaches, 
‘‘in order merely to obtain or communicate information,’’ is not to be 
held illegal. Here, however, more than information was in view, for 
the pickets accosted workers, entering and leaving the premises, tried 
to persuade them not to work, and distributed cards containing that 
request. But for the statute all this, which did not go beyond persua- 
sion, would have been quite legal, and indeed would still be legal if 
carried on at a distance from the premises and their approaches. 
Worked, however, as the picket was, it clearly came within the penalties 
of the statute; and malice did not require to be established; it is 
enough if the act is done contrary to the statute. A further important 
point was ruled — viz., that though the act says nothing about it, the 
civil remedy of interdict may be granted against picketing. This is 
valuable, because prevention is generally better than cure, and penalties 
do not go to the aggrieved parties but to the public exchequer ; besides 
damages cannot always be recovered from such wrong-doers.— J. C. 
L. in Juridical Review (Edinburgh). 


1 38 & 39 Vict. c. 31. 
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TrapeE Name — Reppaway vy. Banuam.!— This is an admirable 
illustration of the great principle laid down in Burgess,? Wotherspoon v. 
Currie,’ Thorley,t and Singer, that ‘‘no man is entitled to repre- 
sent his goods as being the goods of another man; and no man is 
permitted to use any mark, sign, symbol, device or other means 
whereby, without making a direct false representation himself to a 
purchaser who purchases from him, he enables such purchaser to tell a 
lie, or to make a false representation to somebody else who is the ulti- 
mate customer.’’ The case of Reddaway related to camel hair belting, 
which is preferred to leather belting in hot dry climates; and the pecu- 
liarity of the case lay in the fact that, while through successful trading 
camel hair belting had come to mean in the trade belting made by 
Reddaway, the defendant proved at the trial (what was not generally 
known in the trade before) that the stuff used generally for the manu- 
facture was really composed of camel’s hair, and that in appropriating 
this trade name he was only stating a physiological fact. The same 
fact was true of the buffalo belting, yak belting, and crocidile belting 
sported by other manufacturers. The Court of Appeal ® had laid down 
the extraordinary principle that where a manufacturer has used as his 
trade-mark a descriptive word, he is never entitled to relief against a 
person who so uses it as to induce in purchasers the belief that they 
are getting the goods from the original manufacturer. This was re- 
versed by the House of Lords, and Banham was interdicted from the 
use of the name camel hair belting. As Lord Herschell says: ‘* A, 
word may acquire in a trade a secondary signification differing from its 
primary one, and if it is used to persons in the trade who will under- 
stand it, and be known and intended to understand it, in its secondary 
sense, it will none the less be a falsehood that in its primary sense it 
may be true.’? As Lord Macnaghten says, in his pithy way: ‘‘ Fraud 
is infinite in variety. Sometimes it is audacious and unblushing; 
sometimes it pays a sort of homage to virtue, and then it is modest 
and retiring; it would be honesty itself, if it could only afford it.’’— 
Juridical Review (Edinburgh. ) 


Liasiuity oF Common Carriers As InNsuRERS.— One of the most in- 
teresting cases that has been reported for some time is that of the 


1 A. C. (1896), p. 199. + 14Ch. D. 748. 
2 3D. M. and G. 896. 5 18 Ch, D. 412. 
3 L. R. 5 H. L. 508. (1895), 1 Q. B. 286. 
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Pacific Express Company v. Shearer, decided in March, 1896. The 
facts of that case may be briefly stated as follows: ‘‘ W. W. Shearer 
& Co. were in business at the stock yards in Chicago, and for some 
time prior to April, 1889, had had dealings with one J. C. Stubblefield, 
who were engaged in buying stock in the States of Missouri, Kansas 
and Texas. From time to time Shearer & Co. had made various money 
advances to Stubblefield, which were sent him in the form of drafts, 
letters of credit and by express. In April, 1888, Stubblefield was in 
Chetopa, Kansas, and telegraphed Shearer & Co. for $700.00, and it was 
sent him by draft. He was identified at the bank and received the 
money. Stubblefield was acting for himself and not as agent for 
Shearer & Co. On April 21, 1889, about midnight, this J. C. Stubble- 
field arrived at Chetopa, Kansas. Upon leaving the train he went to a 
near-by hotel and secured accommodations, but without registering or 
leaving his name. He remained in Chetopa until during the following 
day, when he left for Parsons, Kansas. Arriving in Chetopa on the same 
train with this J. C. Stubblefield, was another man, who went to a hotel 
farther away from the depot, kept by a man named Davenport. This 
man also secured accommodations for the night without registering. 
On the following day this man, who was an impostor, went to the tele- 
graph office and sent the following telegram: ‘‘ Chetopa, Kansas, April 
22, 1889. To W. W. Shearer & Co., Union Stock Yards, Chicago. 
Express me $4,000 to-day, Chetopa. Answer, J. C. Stubblefield.’’ 
Returning to the hotel the impostor told his landlord his name was J. 
C. Stubblefield, and that if any telegram came for him to hold it. He 
was informed that one had been brought there by a boy, and he went 
in search of the boy. He secured the message, which proved to be 
from Shearer & Co., saying the money had been sent and asking for 
particulars. He wired them he had bought a certain number of Texas 
cattle, describing them. During the same day the impostor, in the 
name of J. C. Stubblefield, ordered eleven cars from the railroad, to be 
used on the 24th, and they were side-tracked for him. He also gave it 
out that he was buying cattle, and informed Davenport, his landlord, 
that he was expecting to receive the money to pay for them, by express. 
On the morning of the 24th, he called on the express agent and inquired 
if a package had been received for him. He gave his initials. Upon 
being asked what proofs of identification he had, he took from his 


pocket two accounts of cattle sales with Shearer & Co. and the tele- | 


gram from Shearer & Co., regarding the expressage of the $4,000. He 
also produced landlord Davenport, who identified him as J. C. Stubble- 
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field, and showed the fact that he had ordered eleven cars to ship stock 
in that day, for which he was on a trade with parties near town. He 
also advised the agent that he was expecting a package from Shearer & 
Co. containing $4,000.00 ; and upon all of the proofs having been sub- 
mitted, the package of money was delivered to him, upon his receipt and 
written identification by Davenport. During the day the impostor dis- 
appeared and was no more heard of. The same day the real J. C. 
Stubblefield left Coffeyville, Kansas, for Chicago, and upon arriving in 
Chicago learned of the fraud. Effort without avail was made to pre- 
vent the consummation of the fraud, but it was too late, as the money 
had been paid over. Suit was brought by Shearer & Co., and recovery 
had before Judge Tuthill of the Cook County Circuit Court. The case 
was affirmed in the Appellate Court, and this appeal to the Supreme 
Court was had and the judgments of the lower courts were affirmed. 

Chief Justice Craig, of the Supreme Court, rendered the opinion of 
the court, reviewing many authorities. On the facts the learned Chief 
Justice says: ‘‘It is apparent from the record that the package was 
delivered to the person in response to whose telegraphic order appellees 
sent the package, appellees at the time believing such person to be J. 
C. Stubblefield; and it is no doubt also true that at the time of delivery 
the agent of the appellant ascertained that the person who demanded 
the package, and towhom it was delivered, was the person in response to 
whose order appellees sent the same, and that appellees treated the order 
for the money as the order of J. C. Stubblefield; and it may also be 
true that the agent used reasonable diligence to ascertain the identity of 
the person who demanded the package before it was delivered.’’ Thus 
the reader will see that the question of negligence did not enter into the 
facts of the case, and the question was simply whether or not a carrier 
is responsible for misdelivery when the fraud or imposition producing 
misdelivery is perpetrated wholly upon the shipper and in which the 
carrier is entirely innocent, and, acting in good faith, carries out the 
instructions of the shipper. 

The court largely bases its opinion upon the rule laid down in Hutch- 
inson on Carriers,! which is as follows: ‘* No circumstance of fraud, 
imposition or mistake will excuse the common carrier from responsibil- 
ity for a delivery to a wrong person. The law exacts of him absolute 
certainty that the person to whom the delivery is made is the party 
rightfully entitled to the goods, and puts upon him the entire risk of 
mistakes in this respect, no matter from what cause occasioned, however 
justifiable the delivery may seem to have been, or however satisfactory 


1 Sec. 344. 
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the circumstances or proof of identity may have been to his mind, and 
no excuse has ever been allowed for a delivery to a person for whom the 
goods were not directed or consigned.”’ 

The court cites at length with approval, as supporting the conclusions 
found in this case and as controlling the law of the case, the following: 
The United States Ex. Co. v. Hutchins,! Baldwin v. American Ex. Co. ,? 
Gulliver v. Adams Ex. Co.,3 American Merchants &c. Co. v. Milk,* 
American Merchants &c. Co. v. Wolf.5 With considerable interest 
I have examined the above cited cases, expecting to find analogous facts 
to the case at bar, but in this particular my disappointment has been 
keen. In the case of U. S. Express Co. v. Hutchins,® a package con- 
taining $2,000 was received by the company at Latrona, IIl., to be sent 
to Lowell, Mass. It never reached the latter place. In this case the 
court say: ‘‘ They became insurers for its safe delivery. Being so, 
nothing can excuse them from their obligation safely to carry and 
deliver, but the act of God or the public enemy.’’ In the case of Bald- 
win v. Am. Ex. Co.,7 the facts disclose the shipment of a package of 
money from Chicago to Madison, Wis., and that it arrived at Madison, 
and the agent of the consignor was informed of the receipt of the 
package by the office in Madison. It does not appear what 
became of the package afterwards, except that it was never 
actually delivered. In the case of Gulliver v. Adams Ex. Co. 
the facts disclose the shipment of a package of money, but that when 
the package was delivered to the consignee there was nothing in the 
package except brown paper. And the case cited with approval as 
bearing on the case under discussion by the court is American Mer- 
chants Ex. Co. v. Milk.® The facts in this case disclose the delivery 
of the package of money in question by the express company to a 
former employé of the consignee upon a forged order. The facts of the 
other remaining Illinois case cited by the court is that of American 
Merchants &c. Co. v. Wolf,!° and the facts in that case were as follows: 
Goods shipped to the consignee were refused when delivery was ten- 
dered by the express company, and the express company neglected 
to notify the consignor until after the value of the goods had been 
greatly diminished or lost, and upon this state of negligent facts the 
express company was held responsible. Other cases were cited from 


1 67 Il. 348. ® 67 Ill. 348, 

2 23 Ill. 197. * 23 Ill. 503. 

8 38 Ill, 503. § 38 Ill. 505. 

* 73 Ill, 224, ® 73 Ill. 224. 

5 79 Ill. 430. 0 79 Ill. 430. 
VOL. XXX. 


| 
| 
i 
| 
q 


770 


30 AMERICAN LAW REVIEW. 


different State courts namely Indiana and Florida, the facts of which I 
have not been able to learn. But the case of Samuel & Cheney! which 
is in facts very similar to the case under discussion, was held not to be in 
point by Mr. Chief Justice Craig. The facts in that case are worthy of 
reporting: Animpostor, during the time of his stay in Saratoga, went 
by the name of A. Swannick. In that name he rented a house, 
bought goods, opened a store, received freight, rented a mail box and 
received mail. In Saratoga was a wealthy merchant named Arthur 
Swannick. The impostor ordered a bill of goods from Boston. The 
order was filled and goods shipped, the consignor believing the order 
to be from Arthur Swannick. The impostor getting the goods, it was 
sought to hold the carrier for misdelivery. The courtsay: ‘‘ We think 
the more correct statement is that he intended to send them to the man 
who ordered and agreed to pay for them, supposing, erroneously, that 
the man was Arthur Swannick.”’ 

In the case of Price v. Oswego &c. Co.,? the facts show gross neg- 
ligence on the part of the carrier. 

In the Shearer case, supra, Mr. Justice Phillips writes a splendid dis- 
senting opinion in which he well says: ‘‘ But the carrier is not an insurer 
against fraud being perpetrated upon the consignor. * * * The 
fraud that was perpetrated was upon the consignor, and not on the 
carrier.’’ 

Upon this subject there is an interesting case in point in Wilson v. 
Express Co. in which the court say: ‘‘ If two men of the same name 
live in the same town and one of them orders goods from a merchant at 
a distance, and the carrier delivers to the man of that name who had 
really made the order, is such carrier to be held responsible simply 
because the consignor thought his order was from the other of the two 
men? No case has gone to this extreme. The carrier is responsible 
for a correct delivery, but he is not the guardian of his patrons, nor 
when faultless himself, must he answer for their mistakes or mend their 
misfortunes.’’ 

The law in respect to this class of cases is not unlike the well rec- 
ognized rule of law in this State as applied to commercial paper. There 
is one other interesting case that I desire to call my readers’ attention 
to, that of The Norwalk Bank v. Adams Express Company.‘ A party, 
by fraudulent means, obtained possession of a note which he altered 
as to time of payment that he might more easily discount it. He then 
sent it in the name of another by the express company, to be presented 


1 135 Mass. 278. 3 27 Mo. App. 360. 
2 50 New York, 213. 4 4 Blatchford, 455. 
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to a bank for discount. The bank discounted the note and paid over 
to the express company the proceeds, to be returned, as was thought, 
to the owner of the note. The express company returned the proceeds 
to the person from whom it had received the note, and who was the only 
person it knew in the transaction. In an action against the express 
company, it was held that its actions were justifiable. 

From the review of all the authorities it appears clear that the harsh 
general rule laid down by Hutchinson, and so closely applied in the 
Shearer case, is not intended to apply in this class of cases. There 
must be a distinction between cases where the fraud or imposition is per- 
petrated upon the carrier, and where the carrier, entirely innocent, and 
acting without negligence, delivers according to the instructions of the 
consignor. In the latter case it is but exact justice that the consignor 
should bear whatever loss may come to him from his carelessness or 
_ gullibility. He alone is the manager of his affairs; and if by fraud or 
imposition he parts company with his property, he cannot shirk the 
results of his own acts, by asking an innocent agent to bear the loss, 
whose acts are all in good faith and without negligence. Until modi- 
fied, the law must stand as announced in the Shearer case, supra, but the 
surprise must always remain why the court failed to read, or if it read, 
why it ignored the summing up of the law by Mr. Hutchinson a little 
further on. After stating his general rule, in section 350 he says: ‘ It 
will thus be seen that no possible circumstance of fraud, imposition or 
mistake, causing the delivery to the wrong person, which have not been 
induced by the conduct of the owner of the goods, or in which he has 
not participated, will, at least according to the American cases upon 
the subject, excuse the carrier from liability for the value of the goods 
if they are thereby lost, and that when the owner of the goods has been 
made the dupe of an artifice which has induced him to pursue a course 
in reference to them which has led to the delivery by the carrier to an 
improper person who was not really entitled to them, the carrier will 
nevertheless be responsible for the loss thereby occasioned, where he 
has been guilty of negligence, but not where, in good faith, he has de- 
livered to the person to whom the owner actually directed the goods, 
although the owner may have been misled.’’ 


Cartos S. Harpy. 
Cuicaco. 


Ma ticrous Prosecution: LiaBiLity or A Municrpat CORPORATION FOR 
Ma icious Prosecution.— In the case of Wilson v. Winnepeg,! it was 


1 9 Manitoba Reports, 193. 
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held that a municipal corporation may be liable to an action for dam- 
ages for a malicious prosecution. This decision goes further than any 
case of which we have knowledge. 


Jury TriaL: PRESENCE OF STRANGERS IN THE JURY-ROOoM DurinG 
Tuerr DELIBERATIONS.— There seems to be nothing in the decision of 
the Supreme Court of Mississippi in Tarzxington v. State,' that does not 
follow strictly in the line of established theories, if not of actual preced- 
ents. The court hold that where it is shown that third persons were 
present in the jury-room, after they had retired for deliberation, a ver- 
dict convicting the defendant of a criminal offence must be set aside, 
although it is not made affirmatively to appear that any such person 
spoke to the jurors, except the clerk of the court, who asked them if 
they were likely to agree upon their verdict. It is obvious that the 
mere presence of third persons during the deliberation of a jury might 
influence some of them in their manner of speaking or voting. It would 
be easy to intimidate jurors in that way, although the auditors never 
made a sign or uttered a word. Jury trial is very imperfect and unsat- 
isfactory at best, and there is hence the more reason for preserving its 
integrity by every practicable safeguard. 


Necuicence: LiaBitity oF CoMPANIES FOR MAINTAINING 
UNGUARDED AND UNFASTENED TURNTABLES.— The decisions of the Court 
of Appeals of New York are becoming so monotonously uniform in favor 
of private corporations and against public rights, in every controversy 
between such corporations and the people where there is room for doubt 
or casuistry, as to create the painful impression that that court sits 
chiefly as a sort of stakeholder for private corporations. Point is given 
to what we now say by the recent decision of the Court of Appeals of 
New York in Walsh v. Fitchburg R. Co.,? holding, in accordance with the 
recent New England doctrine,* that a railway company is not responsi- 
ble, in a civil action for damages, for maintaining upon its premises an 
unguarded and unfastened turntable, by reason of which a child, 
attracted tu it for the purpose of play, is killed or maimed. That the 
contrary doctrine has been declared by the Supreme Court of the United 


1 South Rep. 768. 349; 28 N. E. Rep. 283; and Frost v. 
2 39 N. E. Rep. 1068. Railroad Co., 64 N. H. 220; 9 Atl. Rep. 
Daniels v. Railroad Co., 154 Mass. 794. 
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States and by a majority of the State courts where the question has been 
raised,! does not deter the New York court from taking the cruel and 
draconic view that a railroad company may be thus judicially licensed 
to murder children of tender years, whose playful instincts irresistibly 
attract them to play with such a machine. We knew a judge in Mis- 
souri who entertained the same opinion, until a near relative of his, a 
bright and promising boy, was killed, while playing with other boys 
upon an unguarded and unfastened railway turntable. Then he 
changed his views upon the question. Perhaps the same medicine 
might change the view of some of the Massachusetts, New Hampshire 
and New York judges. The kind of law that balances the life of a 
promising boy against the slight inconvenience of keeping a railway turn- 
table locked when not in use, is unworthy the jurisprudence of a civilized 
people. 


DanGErous Premises — Arrractive Nuisances — 
Insunres TO CHILDREN.— In Witte v. Stifel,? the Supreme Court of 
Missouri, in a learned opinion by Mr. Justice Burgess, held that there 
could be no recovery of damages by a father for the death of his infant 
son, under the following circumstances: ‘‘ The plaintiff’s son, seven 
years old, went up to one of the cellar windows of a building in pro- 


cess of construction in a large city, which was about three feet from 
the street line, and tried to draw himself up by taking hold of a stone 
placed across the top of the window frame. The stone, not being fast- 
ened, fell and killed him. It was not shown that the owner of the 
building and the contractors knew of the dangerous position of the 
stone, or that children were in the habit of playing around the build- 
ing. In Pekin v. McMahon,’ the Supreme Court of Illinois held, in a 
learned opinion by Mr. Justice Magruder, that where land in a thickly 
setiled city is separated from adjoining streets only by fences which 
have large gaps in them, and has upon it a pit of deep water, on which 
are floating planks, and the owner is aware that the place is attractive 
to children of tender years, his failure to use reasonable care to drain 
such pit, or to keep children out of it, constitutes negligence as against 
children of tender years, even though they are technically trespassers ; 


1 Railroad Co. v. Stout, 17 Wall. California (Barrett v. Southern Pac. 
657 (Koons v. Railroad Co., 65 Mo. Co., 91 Cal. 296; 27 Pac. Rep. 666). 
592); in Kansas (Railway Co. v. Fitz- 228 S. W. Rep. 891. 
simmons, 22 Kan. 686; 31 Am. Rep. 3 39 N. E. Rep. 484. 

203, reporter’s note at page 206); in 
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but that, in an action by a father for the death of his infant son from 
this cause, the contributory negligence of the father may be shown in 
defense. 


ConstiTuTIONAL Law: Power or Concress To Devotve Duties Uron 
Strate Orriciats — NATURALIZATION OF ALIENS.— In the case of State 
ex rel. Rushworth v. The Judges,! the Supreme Court of New Jersey 
maintain the following proposition, according to the official syllabus :— 


1. Congress is without power to interfere with or control State courts, 
except in so far as the Federal courts have appellate jurisdiction. 

2. Congress cannot, without the consent of the State, constrain the State 
courts to entertain or act upon applications for naturalization. 

8. It is competent for the State legislature to prescribe and limit the times 
when and during which such applications may be heard in the State courts. 


We have always understood these propositions to be the law. Con- 
gress has the power to make the officials of the States the agents of the 
general government, for the purpose of executing the laws of the Union 
in any given particular; but there is no obligation upon the States to 
allow their officers to be so used, and consequently the States may 
place such limitations on the exercise of the power as they see fit. In 
other words, an act of Congress clothing State officials with power in 
any given particular is permissive, and not obligatory. It is well known 
that Congress entered upon this policy at an early day, by making the 
justices of the peace of the States the examining magistrates in case of 
Federal offenses; and we were lately told by one acquainted with the 
subject that the ancient statute is still in force, although it has fallen 
into disuse since the more recent statute creating commissioners of bail 
and affidavits for the United States. 


CowstituTIonaAL Law: Porice Power — Power To RecuLatTe Manv- 
FACTURING EsTABLISHMENTS With A VIEW TO PRoMOTING THE PuBLIC 
Hearts anp WetFaxe.—In People v. Smith? the Supreme Court of 
Michigan affirm the constitutionality of a statute of that State requiring 
emery wheels used as machinery to be provided with blowers to carry 
away the dust arising from their operation, — holding that it is not un- 
constitutional as class legislation, but that it is valid as a police regula- 
tion for the promotion of the public welfare.’ 


1 32 Atl. Rep. 743. 


3 The court cite People v. Warden, 
2 66 N. W. Rep. 


144. N. Y. 529; 8. c. 39 N. E. Rep. 686; 
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The following is an extract from the opinion of the court :— 


The trouble with these cases arises over the inability of the courts to fix a 
rigid rule by which the validity of such laws may be tested. Each law of the 
kind involves the questions: (1) Is there a threatened danger? (2) Does the 
regulation invade a constitutional right? (3) Is the regulation reasonable? In 
the present case no controversy is raised over the first of these. Hence we are 
not called upon to discuss it. As is implied by what has been said, the con- 
stitutional right to use property without regulation is plain, unless the public 
welfare requires its regulation. If the public welfare does require it, the right 
must yield to the public exigency. And it is upon this question of necessity that 
the third question depends. All, then, seems to be embraced in the question 
of necessity. Unless the emery wheel is dangerous to health, there is no 
necessity, and consequently no power, to regulate it. Unless the blower isa 
reasonable and proper regulation, it is not a necessary one. Who shall decide 
the question, and by what rule? Shall it be the legislature or the courts? And, 
if the latter, is it to be determined by the evidence in the case that happens to 
be first brought, or by some other rule? Does it become a question of fact to 
be submitted to the jury or decided by the court? Of all the devices known to 
human tribunals, the jury stands pre-eminent in its ability to determine cases in 
direct violation of and contrary to law, without impairing the binding force of 
the law as a rule of future action. We have known of instances where the 
question of the constitutionality of acts, as applied to the particular case on 
trial, has been made to depend upon the finding of the jury upon the facts in 
the case. But there is a manifest absurdity in allowing any tribunal, either 
court or jury, to determine from testimony in the case the question of the con- 
stitutionality of the law. Whether this law invades the rights of all the persons 


using emery wheel, in the State is a serious question. If it is a necessary regu- 
lation, the law should be sustained; but, if an unjust law, it should be annulled. 
The first case presented might show by the opinions of many witnesses that 
the use of the dry emery wheel is almost necessarily fatal to the operative, 


while the next might show exactly the opposite state of facts. Manifestly, 


Health Department v. Trinity Church, 
145 N. Y. 32; s. c. 39 N. E. Rep. 833. 
The Michigan court quote from the 
opinion of Judge Peckham in the last 
case the following passage :— 
“Hand rails to stairs, hoisting 
shafts to be inclosed, automatic doors 
to elevators, automatic shifts for 
throwing off belts or pulleys, fire 
escapes on the outside of certain fac- 
tories, all these were required by the 
legislature from such owner, and 
without any direct compensation to 
him for such expenditure. Has the 
legislature no right to enact laws such 
as this statute regarding factories, 


unless limited to factories to be there- 
after built? Because the factory was 
already built when the act was passed, 
was it beyond the legislative power to 
provide such safeguards to life and 
health, as against all owners of such 
property, unless upon the condition 
that these expenditures to be incurred 
should ultimately come out of the 
public purse? I think to so hold 
would be to run counter to the gen- 
eral course of decisions regarding the 
validity of laws of this character, and 
to mistake the foundation upon which 
they are placed.”’ 
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then, the decision could not settle the question for other parties, or the fate of 
the law would depend upon the character of the case first presented to the 
court of last resort, which would have no means of ascertaining whether it was 
a collusive case or not, or whether the weight of evidence was in accord with 
the truth. It would seem then that the questions of danger and reasonable- 
ness must be determined in another way. The legislature, in determining 
upon the passage of the law, may make investigations which the courts cannot. 
Asa rule the members (collectively) may be expected to acquire more techni- 
cal and experimental knowledge of such matters than any court can be supposed 
to possess, both as to the dangers to be guarded against and the means of pre- 
vention of injury to be applied; and hence, while under our institutions the 
validity of laws must be finally passed upon by the courts, all presumptions 
should be in favor of the validity of legislative action. If the courts find the 
plain provisions of the constitution violated, or if it can be said that the act is 
not within the rule of necessity in view of the facts of which judicial notice 
may be taken, then the act must fall; otherwise it should stand. Applying this 
test, we think the law constitutional, and the judgment is therefore affirmed. 


DamaGes ror Motiiatinc Deap Bopres.— In the case of Foley v. 
Phelps, it is held that a wife, as such, may recover damages for the 
unlawful dissection of the remains of her husband; citing and following 
a case in Minnesota where the same was held.2?, Such a recovery was, 
however, denied by the Supreme Court of Colorado, where the dissec- 
tion was made in the performance of an autopsy upon the body of one 
who had died suddenly, in order to enable the physician to give a cer- 
tificate such as was required by law as to the cause of death.® 


JURISDICTION OF THE Circuit Court oF APPEALS OVER THE TERRITORY 
or Ataska.—In the case of The Steamer Coquitlam vy. United States, 
appealed from the United States District Court in Alaska to the Circuit 
Court of Appeals for the Ninth Circuit, and by the latter tribunal cer- 
tified to the Supreme Court, it is held that the Circuit Court of Appeals 
for that circuit has jurisdiction to entertain appeals from the decrees and 
judgments of the District Courtof Alaska. The decision is one of great 
importance, as many mining and other cases arise in that territory. The 
same point was raised in Noyes v. Silver Queen Mining Co., referred 
to by us in a note in a former number. The fifteenth section of the 


1 Reported in the New York Law 3 Cook v. Walley (Colo.), 27 Pac. 
Journal for March ¢th, Rep. 950. 


2 Larson v. Chase, 47 Minn. 807. 430 Am. Law Rev. 103. 
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act creating the Circuit Courts of Appeals, and defining their jurisdic- 
tion over appeals from Territories, refers simply to ‘‘the supreme 
courts of the several territories.’’ Nothing is said in the Act about 
reviewing the decisions of District Courts of Territories. It appears, 
however, that the court of last resort in Alaska is the District Court. 
Mr. Justice Harlan, delivering the opinion, holds that ‘‘ the title of the 
territorial court is not so material as its character,’’ and adds: ‘ Look- 
ing at the whole scope of the Act of 1891, we do not doubt that Con- 
gress contemplated that the final orders and decrees of the courts of 
last resort in the organized Territories of the United States — by what- 
ever name those courts were designated in legislative enactments — 
should be reviewed by the proper Circuit Court of Appeals, leaving to 
this court the assignment of the respective Territories among the exist- 
ing circuits.”” The effect of the decision is, that the District Court of 
Alaska is to be regarded, so far as appeals to the Circuit Court of Ap- 
peals are concerned, as the Supreme Court of that Territory. The 
decision may at first blush savor a little of judicial legislation, but we 
think that the object of Congress in creating the circuit courts of ap- 
peal, and its intention to confer appellate jurisdiction on those courts, 
was undoubtedly to do just what the Supreme Court has held. 


Custopy or Ricut oF MisBeHAvING FaTHER TO THE 
Custopy AND Epucation or His Cuitpren.— In the case of Re Newton} 
the English Court of Appeal affirming the decision of Kekewick, J., 
held that the right of a father to have the custody of his 
infant children may be lost by misconduct on his part; and 
that the right of a father to have his infant children educated in his 
own religious faith may be lost, even in the father’s lifetime, if he 
allows the children to be brought up in another religion for such a time 
that it would, in the opinion of the court, be contrary to the children’s 
interests to alter their religious education. The facts were that the 
mother was a Protestant and had brought the children up in Protestant 
schools; that after her death the father had become dissolute, neglect- 
ing the children shamefully, but had finally got religion — for which the 
court gave him credit—and had become a Catholic. A line of decis- 
ions in England is to the effect that a father, who has not lost the right, 
may of right have his children educated in his own religion ;? but the 


173 Law Times Rep. 692. 317), and Re McGrath (67 L. T. Rep. 
2 See Re Agar-Ellis (39 L. T. Rep. 636 (1893); 1 Ch. 143. 
880; 50 Jb.161; 10Ch. Div. 49; 24 Jd. 
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present decision puts a reasonable and just limitation upon the rule, 
founded upon the consideration, that when the religious faith of children 
has been established according to the tenets of one branch of the Chris- 
tian family, it might disestablish that faith entirely to cause them to be 
re-educated in religion according to the tenets of another branch of that 
family. In a decision, upon which we cannot now place our fingers, 
Lord O’Hagan acted upon that principle in favor of those who claimed 
the custody of certain children for the purpose of a Protestant education. 
The barbarous idea of the English common law that a father had the 
right, as against the mother, to the custody even of his female children 
of tender years, has ceased to be the law of England and never was the 
law in America outside of two or three jurisdictions. The enlightened 
modern law in both countries disposes of the custody of the child, with 
reference to its interests, which, of course, within certain limits, is made 
the paramount consideration. 


Foreign Insurance Company: Farture to Compty wits Domestic 
Sratute — Wuat Constirutes’ A Dorne or Business DoMEsTIc 
Srate.—In Rose v. Kimberly,! the Supreme Court of Wisconsin add 
another contribution to the more or less difficult question, what consti- 
tutes the doing of business, by a foreign corporation, within a State 
whose statute law imposes certain conditions precedent upon foreign 
corporations before admitting them to do business therein. The ques- 
tion is somewhat analogous to the question of the situs of a contract 
made between parties residing in different States. It has a further 
analogy to the vexed questions which have arisen under statutes mak- 
ing the sale of intoxicating liquors a misdemeanor, where the sale is 
made in another State, upon orders given in the State having the 
statute, and the liquors are shipped into the latter State. Has the 
seller in the foreign State thereby committed an offense within the 
State having the prohibitory statute, and is he indictable for such offense, 
and subject to rendition and trial for the same? The Supreme Court 
of Wisconsin hold that the writing of a policy of insurance, by a for- 
eign insurance company, upon property situated in Wisconsin, neces- 
sarily involves the doing of business in Wisconsin, within the meaning 
of a statute providing that, except on certain conditions, no foreign fire 
insurance company shall ‘‘ directly or indirectly, take risks or transact 
any business of insurance in this State ;’’ and that this is so, although 


162 N. W. Rep. 526. 
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the contract was, in point of fact, executed in another State. The 
conclusion of the court was that an action against the policy-holder to 
recover assessments could not be maintained in Wisconsin.! 


Usrarr Competition: Coton or Wrappers Not ConsTITUTE.— 
Judge Coxe, District Judge, sitting in the Circuit Court for the Northern 
District of New York, has taken a very sensible view of the delicate 
and often vexed question as to what constitutes unfair competition, and 
his remarks seem to meet the situation exactly. The N. K. Fairbank 
Company filed a bill in equity against the R. W. Bell Manufacturing 
Company,” to restrain certain alleged unfair competition in business. 
It appeared that both complainant and defendant sold soap powder in 
four-pound packages of similar shape, wrapped in paper of a dark 
yellow color. One panel on each package was occupied by a vignette, 
with the name of the powder and the name and address of the maker 
printed in large black letters, and the other panels were occupied by 
directions for use and commendations of the different powders. The 
vignette and the names of the powders and of the makers were entirely 
different. There was evidence of keen competition between the 
parties, but no evidence that defendant had attempted to palm off its 
goods as those of complainant. The court dismissed the bill, holding 
that the complainant could have no exclusive right to the color of the 
wrapper of his package, and that no case of unfair competition in trade 
was made out. The following is some of the language used by the 
learned Judge: ‘‘ That a small buyer, accustomed to ‘ gold dust,’ but 
not particular as to the precise brand, might be induced to take any one 
of several varieties for the powder he came prepared to purchase, can- 
not be gainsaid. But this would be equally true of almost any 
commodity. No one taking the slightest pains to inform himself 
could be deceived. The law cannot undertake to protect idiots 
or the grossly ignorant, careless or indifferent purchasers. It is made 
for the great mass of the people who have eyes, ears, and common 
sense. It is enough that they are in no danger of imposition. There 
is no probability that a buyer, of ordinary prudence, will be imposed 
upon by the yellow package when he is told exactly what he is purchas- 
ing in large black letters half an inch square. The principles of the 


1 To the same effect see dictum in 2 N. K. Fairbank Co. v. Bell Man. 
Stanhilber v. Insurance Co., 76 Wis. Co., 71 Fed. Rep. 295. 
285, 291; s. c. 45 N. W. Rep. 221. 
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highest morality are too often unheeded in the fierce competitions of 
trade. In their eager race for riches the men of commerce do not hes- 
itate to trample upon prostrate rivals or to resort to practices hardly 
sanctioned by the loftiest code of ethics. Courts of equity cannot, 
however, undertake to enforce the precepts of the golden rule within 
certain clearly defined boundaries. They can interfere to prevent fraud, 
they can restrain a trader from selling his goods as those of another, 
they can enjoin the infringement of trade-marks, symbols and tokens 
calculated to mislead the public; but they cannot undertake to prescribe 
the language which dealers shall use in ‘ puffing’’ heir goods, pro- 
vided itis not false; nor can they prevent them from diverting their 
rivals’ trade by underselling them in the market. The court is 
treading upon dangerous ground when it attempts to give one 
trader a monopoly of a package of a particular size or paper of 
a particular color. These things have heretofore been free. They 
should remain free. In the case at bar, with the exception of the 
yellow wrapping paper, there is no point of similarity save such as 
the defendant had a perfect right to use. A decree cannot be given 
the complainant unless the court is prepared to take the broad 
ground that the complainant alone has the right to sell soap powder 
in packages covered with yellow paper. Once enunciated, the rule 
must be applied to all similar cases. The shield of the law must be 
extended to every dealer who adopts paper of a particular color in 


which to wrap his goods until at last the court may be called upon to 


protect one who claims ‘for his goods the primitive brown paper and 
two strings as a peculiar property.’ ! The position contended for is 
in advance of any yet reached by the courts. This court has, on three 
occasions, refused to interfere where the question related only to the 
color of the wrapper in which the goods are displayed.2, The complain- 
ant’s contention is not, it is thought, in the interest of fair and free 
competition in trade, or capable of a consistent and uniform application. 
When it comes to a question of such details, it is wiser to leave the 
parties to contend for patronage before the bar of public opinion, in the 
usual manner and with the usual weapons. This may be done with an 
abiding confidence that he who sells honest goods by honest methods 
will, in the end, prevail. Commerce is impeded, rather than aided, by 
the officious intermeddling of the courts in every petty quarrel between 
rival traders. It will be an intolerable annoyance if trade is to be still 


} Harrington v. Libby, 14 Blatch. 588; Novelty Co. v. Rouss, Id. 585; 
128; Fed. Cas. No. 6107. Mumm »v. Kirk, Jd. 589. 
2 Novelty Co. v. Blakesley, 40 Fed. 
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further hampered by a rule which enables a merchant to bring his rival 
into court because the latter wraps his merchandise in the same colored 
paper as the former.’’ 


. 


ConstituTionaL Law: Fourteenth AMENDMENT— DvE Process oF 
Law — Equat PROTECTION oF THE Laws— ASSESSING PROSECUTOR 
with THE Costs or A CrimmnaL Proceepinc.— In the case of Lowe v. 
Kansas,' the Supreme Court of the United States held that a statute 
which provides that, when a prosecution has been instituted without 
probable cause and maliciously, the name of the prosecutor shall be 
stated in the finding, and he shall be adjudged to pay the costs, and 
committed to the county jail until they are paid, is not invalid, as de- 
priving the prosecutor of his liberty without due process of Jaw, where 
the statute, as construed by the State court, gives him the right to be 
heard and to introduce evidence at the trial as to whether he had insti- 
tuted the prosecution without probable cause and from malicious 
motives. As the statute is applicable to all persons under like cireum- , 
stances, and does not subject the individual to an arbitrary exercise of 
power, it does not deny him the equal protection of the laws. Mr. 
Justice Brown dissented from this conclusion of the court, on the ground 
that the effect of the statute is to subject the prosecutor to a judgment 
for costs and consequent imprisonment, without allowing him to lay 
before the jury the testimony which would tend to his acquittal, — thus, 
in the opinion of the learned justice, depriving him of his liberty with- 
out due process of law, within the meaning of the Fourteenth Amend- 
ment. The position of Mr. Justice Brown does not seem to be tenable. 
Mr. Justice Gray, who brings to bear upon the decision of the question 
his great learning, makes it appear that English statutes existed long 
before the American Revolution, authorizing costs to be awarded against 
informers and private prosecutors,where there was no probable cause for 
the prosecution. This being so, it can hardly be supposed that the Four- 
teenth Amendment was intended in such cases to introduce a new rule, 
or to prevent that which was due process of law for our ancestors, long 
before the Revolution, from being due process of law forus. Itis true 
that this species of argument will not fit all cases. An ancient English 
statute might be so tyrannical in its modes of procedure and in its sane- 
tions, as not to be regarded as affording due process of law under the 
Fourteenth Amendment ; and our ancestors may have tolerated it for ages. 
But where such a statute has been generally adopted by our State leg- 


1 163 U. S. 81; s.c. 16 Sup. Ct. Rep. 1031. 
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islatures, this could hardly be said of it. It is believed that statutes 
authorizing the court or the jury to assess costs against prosecutors in 
criminal cases, in the case of frivolous prosecutions, have been enacted 
and constantly administered in nearly all of the American States. At 
the same time, the American State constitutions prohibit the deprivation 
of life, liberty, or property except according to the law of the-land, or use 
words of similar import, which words are generally regarded as synony- 
mous with the expression ‘‘ due process of law.’’ To place upon the 
Fourteenth Amendment:such an advanced construction as was sought to 
be done in this case, would make it the means of great inroads upon 
our pre-existing and otherwise valid statute law. 


ConstituTionaL Law: Op.ication or Contracts — Present Doc- 
TRINE OF UnitED States Supreme Court.— In Bacon v. Texas,! the 
Supreme Court of the United States, in an opinion delivered by Mr. 
Justice Peckham, made clear what seems to be the settled doctrine 
of the court upon three propositions: 1. That any statute, municipal 
ordinance, by-law or other public act to which the State within any 
portion of its territory, gives the effect of a law, is a ‘‘law’’ within 
the meaning of that clause of the Federal constitution which provides 
that ‘‘no State shall pass any law impairing obligation of contracts.’’ 
2. But that the contract founded upon such ‘‘law’’ must be ‘ im- 
paired’’ by a subsequent act of legislation, to bring the case within 
the constitutional prohibition: subsequent impairments by a judicial 
decision will not have this effect.2_ 3. Moreover the statute impairing 
the previously enacted law must have been upheld, and effect must 
have been given to it, by a court of the State. Consequently, there is 
no ground for a review of a State decision in the Supreme Court of the 
United States on the footing of the impairment of the contract, where 
such decision gives no effect to the law of the State alleged to impair 
the contract, but may clearly rest upon an independent ground. 


ConstiTuTIONAL Law: OBLIGATION or Contracts — Strate STATUTE 
ExtTenpinc Time ror RepempTiIon or MortGaGces.— The case of Bar- 
nitz v. Beverly,® renews a useful object lesson. It illustrates the real 


1163 U. S. 207; s. c. 16 Sup. Ct. 273; s. c. 10 Sup. Ct. Rep. 1051, the 


Rep. 1023. court reiterated the same doctrine. 
2? In Hanford v. Davies, 163 U.S. 3 163 U.S. 118; 8. c. 16 Sup. Ct. 
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purpose of that clause of the Federal constitution which prohibits the 
courts from passing laws impairing the obligation of contracts; and it 
proves that, unless the power had been lodged in the Federal and Sn- 
preme Court of superintending the action of the State tribunals under 
this clause of the constitution, it would long since have become a dead 
letter. Under the pressure of enormous distress among the agricul- 
tural classes, the legislature of Kansas, a majority of its members 
belonging to the Populist party, enacted in 1893 a statute ! providing, 
in place of a statute under which, on the foreclosure of a mortgage, a 
purchaser took absolute title and right of possession,—that the mort- 
gagor should be allowed eighteen months within which to redeem, with 
full right of possession during that time, and forbidding another 
sale of the land for any deficiency on the first sale. This statute 
the Supreme Court of the United States hold to be unconstitu- 
tional, as applied to mortgages executed before its passage. We 
are sorry to be obliged to chronicle the fact that, on a proposition 
so obvious and so well settled by the Supreme Court of the United 
States, the Supreme Court of Kansas upheld the statute.? The decision 
of the Kansas Court appears to be directly opposed to the earliest decis- 
ion of the Supreme Court of the United States on this question.* Nor 
could the Kansas statute, with any shadow of propriety, be upheld on 
the theory that it merely changed the remedy for*the enforcement of 
the contract, leaving the creditor a substantial remedy. It altered the 
contract itself, by extending the time of its enforcement. Mr. Justice 
Shiras, who writes the opinion of the court, makes the conclusion of 
the court entirely clear ; and we are glad to say that there is no dissent. 


ConstitvTionaL Law: Interstate Commerce — State TaXaTIon OF 
TeLecraPH Companies.— In Western Union Telegraph Co. v. Taggart,‘ 
the Supreme Court of the United States reaffimed the principle decided 
in Western Union Telegraph Co. v. Massachusetts,* that a State statute 
requiring a telegraph company to pay a tax upon its property within 
the State, valued at such proportion of the whole value of its capital 
stock as the length of its lines within the State bears to the length of 


1 Laws of Kansas, 1893, ch. 109. § Bronson v. Kenzie, 1 How. (U. S.) 
2 Barnitz v. Beverly, 55 Kan. 466; 311. 
s.c. 42 Pac. Rep.725; also 55 Kan. 451, * 163 U. S. 1; s. c. 16 Sup. Ct. Rep. 
and 40 Pac. Rep. 325. 1054. 
5 125 U. S. 530. 
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all its lines everywhere, deducting a sum equal to the value of its real 


estate and machinery subject to local taxation within the State,— is 
constitutional. 


Discovery In Equity: Maxine THE OFFICERS OF CORPORATIONS 
PARTIES FOR THE Purpose or Discovery.— The recent decision of the 
Supreme Court of Alabama in LeGrande v. McKenzie,' dealing with 
the question of the attitude of officers of a corporation who are joined 
as defendants in a suit in equity for the purpose of discovery merely, 
seems to be in accordance with the general doctrine on the subject. 
The court held, in an opinion written by McCleilan, J., that, under 
section 3545 of the Alabama Code, the officers of corporations are 
proper parties defendant for the purpose of making discovery of the 
assets of the corporation subject to the payment of its debts. But at 
the same time the court recognizes the doctrine, elsewhere generally 
established, that the attitude of such officers, where no relief is sought 
against them except that of discovery, is that of witnesses rather than 
that of parties. The court accordingly hold that where an officer of a 
corporation, who is joined as a defendant with the corporation in a suit 
in equity, for the purpose of discovery merely, dies pending the pro- 
ceedings, the action cannot be revived against his personal representa- 
tives; since they cannot be presumed to have the knowledge of the 
affairs of the corporation which it is sought to elicit from the officers. 


ConsTITUTIONAL Law: THIRTEENTH AND FouRTEENTH AMENDMENTS — 
Separate Coacues ror WHITE anp CoLorED Persons.— In 
Plessy v. Ferguson,? the question before the Supreme Court of the 
United States was whether one of those statutes which have been gen- 
erally enacted throughout the Southern States since the Supreme Court 
of the United States declared the Civil Rights Law unconstitutional,? 
providing separate railway coaches for colored persons, and requiring the 
company to transport them in such coaches separately from white persons, 
was in contravention of the Thirteenth or the Fourteenth Amendment to 
the constitution of the United States. The court, affirming the Supreme 
Court of Louisiana,‘ held that no such constitutional right was violated, 


1 20 South Rep. 131. 4 Ex parte Plessy, 45 La. Ann. 80; 
2 163 U.S. 587. s. c. 18 South Rep. 639. 
* United States v. Stanley, 109 U. 
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although the person complaining was a citizen of the United States of 
mixed descent, seven-eighths Caucasian and one-eighth African blood, 
and although the mixture of colored blood was not discernible in him. 
The opinion of the court was written by Mr. Justice Brown, and he 
clearly shows that the conclusion of the court is in accordance with the 
analogies of other decisions both in the Federal and in the State 
tribunals. Mr. Justice Harlan delivered a strong dissenting opinion, 
which, whatever may be thought of it now, will do him honor in the 
estimation of future generations, who will study with curiosity these 
statutes, which will have become dead letters. In the course of his 
dissenting opinion the following language occurs :— 


‘The white race deems itself to be the dominant race in this country, 
and so it is, in prestige, in achievements, in education, in wealth, and in 
power. So, I doubt not that it will continue to be for all time, if it 
remains true to its great heritage and holds fast to the principles of con- 
stitutional liberty. But in view of the constitution, in the eye of the 
law, there is in this country no superior, dominant, ruling class of citi- 
zens. There is no caste here. Our constitution is color-blind, and 
neither knows nor tolerates classes among citizens. In respect of civil 
rights, all citizens are equal before the law. The humblest is the peer 
of the most powerful. The law regards man as man, and takes no 
account of his surroundings, or of his color, when his civil rights, as 
guaranteed by the supreme law of the land, are involved. It is there- 
fore to be regretted that this high tribunal, the final expositor of the 
fundamental laws of the land, has reached the conclusion that itis com- 
petent for a State to regulate the enjoyment by citizens of their civil 
rights solely upon the basis or race. ‘The arbitrary separation of citi- 
zens, on the basis of race, while they are on the public highway, is a 
badge of servitude wholly inconsistent with the civil freedom and the 
equality before the law established by the constitution. If evils will 
result from the commingling of the two races upon public highways 
established for the benefit of all, they will be infinitely less than those 
that will surely come from State legislation regulating the enjoyment of 
civil rights upon the basis of race. We boast of the freedom enjoyed 
by our people above all other peoples. But it is difficult to reconcile 
that boast with a state of the law which, practically, puts the brand of 
servitude and degradation upon a large class of our fellow-citizens, our 
equals before the law. The thin disguise of ‘equal’ accommoda- 
tions for passengers in railroad coaches will not mislead any one, or 
atone for the wrong this day done. I am of the opinion that the 
statute of Louisiana is inconsistent with the personal liberty of citizens, 
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white and black, in that State, and hostile to both the spirit and letter 
of the constitution of the United States. If laws of like character 
should be enacted in the several States of the Union, the effect would be 
in the highest degree mischievous. Slavery as an institution tolerated 
by law would, it is true, have disappeared from our country, but there 
would remain a power in the States, by sinister legislation to interfere 
with the full enjoyment of the blessings of freedom; to regulate civil 
rights common to all citizens upon the basis of race; and to place ina 
condition of legal inferiority a large body of American citizens, now 
constituting a part of the political community, called the people of the 
United States, for whom and by whom, through representatives, our 
government is administered. Such a system is inconsistent with the 
guarantee given by the constitution to each State of a republican form 
of government, and may be stricken down by Congressional action, or 
by the courts in the discharge of their solemn duty to maitnain the 
supreme law of the land, anything in the constitution or laws of any 
State to the contrary notwithstanding.’’ 


ForreiGn Corporations: Errect or DissOLuTION IN A STATE IN 
Waicu Domicitep.— In the case of Marion Phosphate Co. v. Perry,' 
the United States Court of Appeals for the Fifth Circuit hold that a 
statute of a State which provides that corporations shall continue to 
exist for a certain period after the time fixed for dissolution, for the 
purpose of prosecuting and defending suits, and that no body of persons 
acting as a corporation shall set up the want of a legal organization as 
a defense to a suit against them as a corporation,’ does not control or 
affect foreign corporations merely doing business in the State; anda 
suit against such a corporation abates upon its dissolution, so that, if 
a judgment be thereafter entered against it, the same is void. 


1 74 Fed. Rep. 425. 2 McClel. Dig. Fla., p. 234, Secs. 
27, 28. 
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GEORGIA’S GRAND OLD MAN. 


To the Editors of the American Law Review: 


For nearly twenty years past, while engaged in literary work of the legal 
profession, I have been accustomed to regard the name of Logan E. Bleckley 
as being a synonym for all that is praiseworthy in the judicial office. In all the 
long array of men who have adorned our jurisprudence there is, in my judg- 
ment, no brighter, cleaner name. Occupying the same plane with Jere. S. 
Black, and Thomas M. Cooley, he needs no encomium at the hands of any man. 
His life work, covering more than forty volumes of Georgia reports, speaks for 
itself. And I am glad that, in the recent case of Green v. Coast Line R. Com- 
pany,! he is again brought conspicuously before the profession. Before he is 
again lost sight of, allow me to call attention to a singular error committed by 
the Albany Law Journal, when speaking of him. On the occasion of his resig- 
nation, the Journal, under date of November 3, 1294, wrote him up, editorially, 
in very complimentary terms, but-referred to him, throughout, as Chief Justice 
Bleckley of ‘‘ Alabama.’’ Indeed that editorial closes thus — “‘ Judge Bleckley 
has been one of the most able judges that ever sat on the Supreme Court Bench 
of Alabama, and his opinions have been cited with approval in many of the lead- 
ing cases in other States.’”? This only proves (if it proves anything), that mis- 
takes will happen — even in the very best regulated concerns. The writer 
hereof is among those who believe that in the death of Chief Justice Stone of 
Alabama, the resignation of Chief Justice Bleckley of Georgia, the death of 
Chief Justice Bennett of Kentucky, and the defeat of Chief Justice Black of 
Missouri (events taking place within a few months of each other), the adminis- 
tration of justice sustained a loss not easily repaired. It is well to be accurate, 
and to assign each of these good names to its appropriate place in judicial 
history. 


Sr. Louis. 


Gro. C. WorTH. 


CONSTITUTIONALITY OF THE AGRICULTURAL DEPARTMENT. 


To the Editors of the American Law Review: 


Your “strict construction ’”’ ideas encourage me to suggest a candid inquiry 
into the constitutionality of the Agricultural Department of the Federal gov- 
ernment. I have given the matter some attention and the case against the 


1 24S. E. Rep. 814. 2 50 Alb. L. J. 282. 
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legality of the Department seems to me overwhelming. The question becomes 
important, I think, in view of the recent appointment of a committee to secure 
the legislation necessary to create a new officer of the Cabinet to draw a salary 
as Secretary of Manufactures. You need not be told that such a precedent 
leads to the establishment of an unlimited number of Cabinet officers. 

I have hesitated long about writing thus because of my obscurity and the 
consequent lack of influence. I hope, however, you will give the subject due 
consideration, and if you are convinced of the unconstitutionality of the power 
exercised by Congress in the creation of such department for the performance 
of duties never contemplated in the formation of the Federal Union, that you 
willurge the point. Yours truly, 


WEB JaRVIs. 
Tyrer, TEXxas. 


Remarks.— Our learned friend is mistaken in supposing that we 
favor a ‘‘ strict construction ’’ of the constitution of the United States. 
That has never been our position. We are opposed to the amendment 
of that venerable instrument by the Supreme Court of the United States 
under the guise of interpretation. We are also opposed to the whittling 
down of the legitimate power of Congress on the one hand, and of that 
of the State legislatures on the other, by judicial sapping and mining. 
But we are, at the same time, in favor of a large and beneficial con- 
struction of the powers conferred by the constitution of the United 
States upon the Congress. Our view is that, whatever power is neces- 
sary to give ample scope to the powers expressly granted, should be 
implied. We have tried very hard to make ourselves plain on this sub- 
ject. It was upon this ground that we supported the dissenting opinion 
of Mr. Justice Harlan, upholding the Anti-Trust Law in its application 
to the Sugar Trust.! It was upon the same view that we maintained 
the power of Congress to pass the Chinese Exclusion Act,— subjecting 
Chinese aliens to military expulsion, if Congress in its wisdom should 
see fit to resort to so harsh a measure.? It was upon the same view 
that we maintained the position that Congress has the power, under the 
general warfare clause, to impose duties for protecting home industries.’ 
We are in favor of giving reasonable scope and effect to this general 
welfare clause. This general grant of power, by the very language of 
the grant, authorizes Congress to lay taxes for the purpose of providing 
for the general welfare of the United States. It therefore authorizes 
Congress to provide for the general welfare of the United States. What 
is to be regarded as the general welfare of the United States, and con- 
sequently within the jurisdiction of Congress, is to be determined upon 


129 Am. Law Rev. 293. 5 26 Am. Law Rev. 436; 27 Id. 95. 
2 28 Am. Law Rev. 289, 
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a construction of the partition of powers between the general govern- 
ment and the State governments, as provided for in the whole instrument. 
Upon this theory of interpretation, it is undeniably logical that all 
matters pertaining to the general welfare of the people of the United 
States which, from their very nature, are beyond the power of regula- 
tion by the legislation of the States, are remitted to Congress. It was 
upon this ground that we regarded the Sugar Trust decision ! as involv- 
ing too narrow an interpretation of the constitution. That monopoly 
oppressed the commerce of the whole United States, and it was the 
right of the people to have relief against that oppression; and they 
were entitled to that relief although the State of New Jersey, under 
whose laws the trust had been created a corporation, might decline to 
give it. As there was no means within their grasp to compel the State 
of New Jersey to give it, the only power which could give it was the 
Congress of the United States. It was upon the same ground that we ad- 
vocated the Federal suppression of the Louisiana State Lottery. That 
was a national nuisance, affecting injuriously the whole people of the 
United States. We maintained that the power to suppress it had been 
granted to Congress in the power to provide for the general welfare of 
the United States, and also in the power to regulate commerce between 
the States; and hence: that it was not necessary for Congress to limit 
its attack upon it to prohibiting its officers and agents, under penalties, 
from circulating its advertisements through the mails. Here was a 
nuisance to the whole United States, fostered and protected by the leg- 
islation of a single State, and no State in the Union, outside of that 
single State, had the power to defend its citizens against the deleterious 
effects of that nuisance. That very reason, according to our theory of 
the constitution, vested the power in Congress. Our view, then, is 
that those governmental powers, the exercise of which may be necessary 
to promote the general welfare of the people of the United States, and 
which, from their nature, cannot be effectively exercised by the States, 
for that reason vest in Congress, except where they are prohibited, 
expressly or impliedly, by some portion of the constitution. These 
views may be heretical: certainly they are not the views of a strict con- 
structionist. Nor do we regard it as a sound argument in opposition 
to them that they embrace views which were never contemplated in the 
formation of the Federal Union. Those who formed that union could 
not think of everything which might arise in the expansive and illimit- 
able future. Great and far-seeing as they were, their horizon was 
narrow when compared with ours. They knew nothing of the steam- 


1 29 Am. Law Rev. 293. 
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boat, the steamship, the steam railway, the electric telegraph on land, 
the electric cable under the sea, of men talking to each other hundreds 
of miles apart over a wire; and the possibilities of the X-ray surpass 
anything dreamed of by the most optimistic imagination of that day. 
They did not profess to establish a minute scheme of government for 
those who should live in their places a hundred or a thousand years 
hence; they merely professed to make a short political code, dealing 
with the exigencies of their own time, not entering into minute details 
save in a few instances, providing the mode in which it might be 
amended, and leaving its amendment to the wisdom and experience of 
their posterity. Narrow as was their horizon, crude as were their 
implements, they builded skillfully and grandly. They wrought in a 
sad sincerity, and builded wiser than they knew. But they did not 
seek to put the instrument of government, under which their descend- | 
ants were to live under all changeful conditions, into such a straight- 
jacket as should preclude reasonable interpretation, even where there 
could not conveniently be formal amendment. What is called ‘‘ con- 
struction,’’ applied to a written instrument of any kind, is literally a 
building-up : extending the instrument forward on parallel lines, lifting 
the edifice to a greater height when there is no longer room within it to 
inclose its ever-increasing contents. These processes of construction 
and expansion, applied to the constitution of the United States, must 
go on to meet the teachings of experience and under the stress of sheer 
necessity. We are opposed, on the one hand, to casuistic glossings 
and to insincere interpretations ; we favor, on the other, whatever inter- 
pretation will enlarge, beautify and dignify the instrument, and render 
it more effectual for the purposes intended. 

But even under our liberal theory of interpretation, we doubt whether 
any warrant can be found in the instrument for the creation of a 
Department of Agriculture. This subject could solely be dealt with, 
and is dealt with, by the respective States, for their own inhabitants 
and their own purposes. There is no reason, such as existed in the 
case of the Louisiana Lottery, and such as still exists in the case of the 
Sugar Trust, and the Railroad Trust, and of many other trusts, demand- 
ing the interference of the general government. To support such Con- 
gressional action requires even a larger interpretation of the general 
welfare clause than we have been disposed to give it. But if such an 
interpretation could fairly be found in the instrument, we are in favor 
of finding it. The power to establish a Department of Commerce in 
the President’s Cabinet seems to have been clearly conferred upon Con- 
gress in the power to regulate commerce between the States and with 
foreign countries. 
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BARDEEN’S MANUAL OF COMMON SCHOOL Law. — A Manual of Common School Law. By 
C. W. BARDEEN, Editor of the School Bulletin. Syracuse, New York: C. W. Bardeen, 
Publisher. 1896. 


This is not a book for lawyers, though lawyers can possibly make some use 
of it. It contains a number of citations to judicial decisions. These are made 
by figures, and the figures refer to a table where the decisions are collected 
and classified by States. 


THE QUESTION OF COPYRIGHT.—Comprising the Text of the Copyright Law of the United 
States, a Summary of the Copyright Laws at Present in Force in the Chief Countries of 
the World, together with a Report of the Legislation now Pending in Great Britain, a 
Sketch of the Contest in the United States, 1837-1891, in Behalf of International Copy- 
right, and Certain Papers on the Develop t of the C ption of Literary Property, 
and on the Results of the American act of 1891. Compiled by GEO. HAVEN PUTNAM, 
A. M., Secretary of the American Publisher’s Copyright League. Second Edition. 
Revised and with Additional Material. New York: G. P. Putnam's Sons. 1896. 


This treatise (which we presume to have been written by one of the sons of 
the late George P. Putnam) deals with the subject of Copyright not only 
in its legal aspect, but also in its historical, economical and political relations. 
As we have not had time to read the book, we merely notice this publication 
and commend it to the attention of our learned readers without further ob- 
servation. 


AMERICAN RAILROAD AND CORPORATION REPORTS.—Being a Collection of the Current 
Decisions of the Courts of Last Resort in the United States pertaining to the Law of 
Railroads, Private and Municipal Corporations, including the law of Insurance, Bank- 
ing, Carriers, Telegraph and Telephone Companies, Building and Loan Associations, 
etc.,etc. Edited and annotated by JOHN LEWIS, author of “A Treatise on Eminent Do- 
main in the United States.” Volume XII. Chicago: E.B. Myersand Company. 1896. 


Each volume of this publication is intended to be complete in itself, and is 
not necessarily a part of the series. The editor, therefore, restates, in a pre- 
face to this volume, the extent and character of this publication. It is a col- 
lection of annotated cases on the subjects indicated by the title page. We 
find in this volume a great many notes which must prove useful to him who 
uses the series. The substantial objection to the series is that it tries to cover 
too wide a field. 


LIFE AND SPEECHES OF THOMAS CORWIN, ORATOR, LAWYER AND STATESMAN.— Edited 
by Jos1aH Morrow. Cincinnati: W. H. Anderson & Co. 1896. 
This work contains a biographical sketch of the great Whig statesman of 
Ohio, embracing eighty-three large octavo pages, together with a collection of 
his most important political speeches. From these speeches one can almost 
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gather a history of the questions which agitated the American people from 
the year 1825 to the year 1860. Mr. Corwin was a Kentuckian by birth; 
migrated with his father to the Northwest Territory; drove a supply wagon 
for General Harrison’s army, and was hence called the ‘* wagon boy;’’ began 
public life as assistant to the clerk of a court; studied law in a lawyer’s office; 
served as prosecuting attorney, representative in the Legislature, represent+ 
ative in Congress, Governor of Ohio, president of an Ohio Whig State Con- 
vention, Whig elector in 1844, United States senator, and Secretary of the 
Treasury under Fillmore; was again elected, and then re-elected, to Congress; 
was United States Minister to Mexico during our Civil War, and was finally a 
practitioner of the law in Washington, D. C., where he died in 1865. His 
opposition to the Mexican war rendered him unpopular for a time, but did not 
put an end to his public career. His memory is still preserved with an affec- 
tionate veneration by many of the older citizens of Ohio. In personal appear- 
ance Mr. Corwin was so dark that those that did not know him, sometimes 
suspected that he was a mulatto. His face was, however, intelligent, frank 
and strong. When he espoused a cause, he espoused it with all his heart, soul 
and strength. His speech against the Mexican war, delivered on the floor of 
the Senate of the United States on February 11th, 1847, will illustrate his 
earnest style of oratory. A few days after that speech was delivered, another 
great Whig, holding a different office, won the battle of Buena Vista, and 
thereby made himself President of the United States. 


LAWSON ON BAILMENTS.— The Principles of the American Law of Bailments. A com- 
panion to the anthor’s work on Contracts. By JOHN D. Lawson, LL.D., Professor 
of Common Law in the University of the State of Missouri. St. Louis: The F. H. 
Thomas Law Book Co. 1895. 

This book compares very well with the previous works of this distinguished 
law professor and writer. It belongs to a class of works that are primarily 
valuable for the instruction of students, and secondarily valuable for the prac- 
tical work of the profession. Books of this kind, written by professors in the 
law schools, are generally prepared in the first instance in the form of lectures 
to law students. They are so prepared at places where the instructor has no 
access to a large library; consequently he generally collects his materials from 
the works of the original investigators and jurist writers; and he often helps 
himself liberally to those materials, and often without going to the original 
source for verification. It is always gracious to those authors to cite their 
works, but quotation marks are too often omitted. During this summer vaca- 
tion, which in many schools lasts nearly six months — such is the brevity of the 
law-school year — he works in some law library, and, to some extent, brings his 
work down to date by the examination of the latest cases. Some of the late 
illustrative cases will be found in this book, and there are a good many evi- 
dences of original thought and research. In some cases the authorities are 
massed, and a single page will direct the student to many cases supporting the 
text more or less closely; in others there are long quotations, as on page 315, 
et seg. This plan of treatment is justified by the consideration that where the 
law can be stated and explained in the language of a great judge, delivered ina 
decision which has since received general approval, that is better than for the 
author to state it in his own language; and besides it is easierfor him. This 
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work will be found, we think, to present the modern law of bailments in an 
agreeable style with lawyer-like accuracy, and with a careful attention to 
those unfortunate complications of judicial opinion which exist on many lead- 
ing questions. On the question of the propriety of what is called in the usury 
portions of our country, “the Texas doctrine,” that is to say, the doctrine that 
damages may be recovered against a telegraph company for a failure to deliver 
a message which produces no other injury than an injury to the feelings, Dr. 
Lawson takes a vigorous stand in favor of that new doctrine, and in that we 
believe he is right. Altogether, we like this book better than any modern book 
on the same subject with which we are acquainted, and itis a pleasure to add 
that it is clearly and agreeably printed. 


AMERICAN STATE REPORTS, VOL. 48.—The American State Reports. Containing the Cases 
of General Value and Authority Subsequent to those Contained in the “ American 
Decisions” and the “ American Reports,” decided in the Courts of Last Resort of the 
Several States. Selected, Reported and Annotated by A. C. FREEMAN, and the Asso- 
ciate Editors of the “ American Decisions.” Vol. XLVIII. San Francisco: Bancroft- 
Whitney Company. 1896. 

This excellent series continues to keep us abreast with the progress of modern 
judicial thought. Whether it is leading its great rival, the L. R. A., in the 
matter of annotations, we are not prepared to say. There are more or less 
valuable notes in this volume on the subject of the personal liability of the 
agents of corporations to third persons;! the rights of travelers on ordinary 
highways and the presumption of negligence from being on the wrong side of 
the road, including considerable recent bicycle law;? constitutional law — 
equality of right,? in which the learned editors start out with the proposition 
that the courts ought not to discriminate in favor of one citizen to the detri- 
ment of another, a proposition contradicted by the recent decision of the Su- 
preme Court of the United States in the case of Plessy, elsewhere noticed in 
this number, in our Notes of Recent Decisions; on the construction of wills: 4 
on partnership real estate.6 Whether as the result of cheap paper, cheap ink, 
or worn-out type, or all three combined, the typographical appearance of this 
book is not as good as it should be. 


MACLAREN ON BILLS, NOTES AND CHEQUES.—The Bills of Exchange Act, 1890, Canada, 
and Amending Acts, with notes and illustrations from Canadian, English and American 
Decisions, and References to Ancient and Modern French Law. By J. J. MACLAREN, 
Q. C., D. C. L., LL.D., Member of the Bar of Ontario and of Quebec; Author of Banks 
and Banking, etc., etc. Second Edition. Toronto: The Carswell Co. (Ltd.), Law Pub- 
lishers, 1896. 

This work, as our readers doubtless know, is intended chiefly for the use of 
Canadian judges and practitioners. In the preface to the original edition it is 
stated that the Canadian cases cited number 950, the English about the same 
number, and the American nearly 400; and that the American cases have been 
selected from reports of the Supreme Courts of the United States, and of the 
higher courts of those States which follow most closely the common law and 


1 p. 918, et seq. 4 p. 197, et seq. 
2 p. 366, et seq. 5 p. 62, et seq. 
3 p. 236. 
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the law merchant, and such as are not affected by local statutes or usages. In 
the second edition about 250 new cases have been added, more than one-half of 
them being Canadian cases. Perhaps there is no branch of the law which is so 
well settled in the United States as the law relating to commercial paper. 
Nevertheless, doubtful and difficult questions in that branch of the law do 
sometimes arise, and in such a case an American judge or practitioner will be 
glad to avail himself of a well-written work on the subject, for the purpose of 
discovering whether the question has not received attention at the hands of the 
judges of those British Provinces lying to the north of us, which have inherited 
from the mother country, as we have, the common law, which includes what is 
known as the law merchant. For this reason, if for no other, this excellent 
and well-written work should be in all of our American law libraries. 


La SCIENCE DU POINT D’HONNEUR.— Commentaire raisonné sur |’offense, le duel, ses 

usages et sa législation en Europe, la responsabilité civile, pénale, religieuse des adver- 
saires et des témoins, avec pieces justificatives. Par A. CROABBON, avocat. Paris, 
Librairies-imprimeries réunies. 


A French advocate, M. Croabbon, has studied the customs which control 
the duel and the laws which punish it in all the great States of the world. The 
present volume contains a theoretical discussion of offenses in general, their 
weight and classification; the various kinds of responsibility in connection 
with the duel, the incapacity and the duty of the seconds, the arbitration and 
the jury of honor. 

Some difficult questions arise. A debtor may not call his creditor, unless he 
has previously paid his debt; the offended party who has brought a legal 
action loses his right to send a subsequent challenge. The duel is forbidden 
between ascendants and descendants, between brothers, between uncle and 
nephew. The father, the son, the brother, the relative, the friend are not 
allowed to avenge by a new provocation the son, the father, the relative, killed 
or wounded in a previous loyal encounter. 

It must be said that the author’s idea seems to be to render the duel as 
innocuous as possible. 

In one word, this minute work forms a complete cyclopedia of the theory, 
practice, metaphysics and ethics of that relic of mediwval irrationality, the 
duel. E. St. 


TrRaITs THEORIQUE ET PRATIQUE DE DROIT INTERNATIONAL PRIVE. Par ANDRE WEISS, 
Professeur agrégé & la Faculté de droit de Paris, associé de l'Institut de Droit Inter- 
national, Paris: Larose et Forcel, 22 Rue Soufflot. Tome I. DE LA NATIONALITS, pp. 
756. Tomell. LE DROIT DE L’£TRANGER, pp. 916. 


There is no doubt that, during the last ten years, many excellent works on 
private international law have appeared in France. Amongst others, the 
Traité élementaire de droit international privé, by a professor of the University 
(Faculté de droit) of Dijon, received special attention, the favor of the students, 
and was crowned by the Institut de France. 

The author, M. André Weiss, was appointed to lecture at the Facuité de 
Droit of Paris, shortly after the publication of his book. In pursuing his studies, 


he further brings out an elaborate and complete work on private international 
law, which will consist of six volumes. 
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Two volumes, gr. in-80, have appeared and soon met with the favor of the 
public. 

The first volume is a comprehensive exposé of the question of nationality or 
citizenship; for if, according to American and English law, the civil rights of 
a person are determined by the law of his domicile, so according to French 
law, the same rights are determined by the law of the State of which he is a 
citizen. Therefore, whenever a conflict of law occurs, the first inquiry of the 
French judge must apply to the nationality of the interested parties. 

After having explained the true notion of citizenship and its cardinal rules, 
the author gives an historical sketch of the acquisition of citizenship at the 
time of the Romans, of the Germani, of the medizval age, when the jus soli was 
the general rule of the French Revolution, at the time when the Code Civil of 
1804 adopted the rule of citizenship by descent or extraction. Then appears 
the Act of February 7th, 1851, and at last the present act of June 26th, 1889. 

The third chapter is devoted to the change of nationality, and the fourth to 
the competent authority of questions of the kind. 

The second volume treats of the rights of the foreigner and is divided as 
follows: — 

1. History of the condition of the foreigner. 

2. The condition of the foreigner in France with regard to the public law; 
individual freedom, right of thought and of association. 

8. The same with regard to private laws, marriage, rights of parents, prop- 
erty, patents, etc. 

4, The existence and capacity of foreign corporations. 

And on each of the points discussed, the laws of every civilized nation is 
carefully examined and explained. 

The book is completed by an appendix giving the principal treaties made by 
France concerning the rights of foreigners in France and of Frenchmen in 
foreign countries. 

The statement of principles, the exact and complete information on every 
subject discussed, make the two volumes now published by Professor Weiss 
a valuable work, in fact the best and most complete work on international law 
in the French language, and promise well for the others which will follow. 

EMILE STOCQUART, 


Avocat 4 la Cour d’appel. 
BRUSSELS. 


DICEY ON THE CONFLICT OF LAWS, WITH AMERICAN NOTES BY MOORE.— A Digest of 
the Law of England, with reference to The Conflict of Laws. By A. V. DicEy, Q.C., 
B.C. L., of the Inner Temple; Vinerian Professor of English Law in the University 
of Oxford; Fellow of All Souls College, Oxford; Hon. LL.D.,Glasgow and Edinburgh. 
With notes of American cases, by JOHN BASSETT MOORE, Professor of International 
Law, Columbian University, New York, N. Y.; Author of a work on Extradition and 
Interstate Rendition, etc. London: Stevens and Sons, Limited, 119 and 120 Chancery 
Lane. Sweet and Maxwell, Limited, 3 Chancery Lane. Boston, U. 8. A.: The Boston 
Book Company, Law Publishers and Booksellers. 1896. All rights reserved. 


The present edition of this work appears to be the joint work of the eminent 
author and of Professor J. B. Moore, of Columbia College, New York, author 
of the leading American work on Extradition and an authority on questions of 
interstate and international law. Professor Dicey’s text, as is well-known, is 
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in the form of rules, comments, and illustrations. It is, therefore, in form, a 
codification of that branch of the law to which it relates. The comments and 
illustrations are drawn with the view of explaining in each case the rule which 
they follow. Whether this is the best way of conveying to the mind’s eye a 
clear conception of the state of the law upon a given subject, we are not pre- 
pared to say. The contribution which Professor Moore has made to this work 
is valuable, though necessarily very condensed. It consists of a chapter of 
American notes appended to each of the chapters of the English author. The 
work of Professor Moore is consequently distinct from that of Professor Dicey, 
and his conclusions rest upon American cases alone. Those of our readers 
who have perused the frequent contributions which Professor Moore has made 
to the pages of the AMERICAN Law REVIEW, will be prepared for the statement 
that his part of the work has been thorough, practical, sound, and is consequently 
valuable. We are sorry that the demands upon our space do not admit of our 
giving more attention to the various subjects embraced in this most excellent 
work. This work will not, of course, supersede other works printed in the 
English language on the same subject. At the same time, no other work can 
supersede this work. : 


FOSTER ON THE CONSTITUTION.—Commentaries on the Constitution of the United States, 
Historical and Juridical, with Observations upon the Ordinary Provisions of State Con- 
stitutions, and a comparison with the Constitutions of other Countries. By ROGER 
Foster, of the New York Bar, Author of a Treatise on Federal Practice, etc. Vol. 1. 
Boston: The Boston Book Company. 1893. 


It is difficult to form an estimate of this work on an examination of the first 
volume. It is hard to understand on what definite conception, if any, it is 


written; and there is no preface to enlighten us on this point. There is cer- 
tainly one great constitutional lawyer remaining on the bench of the Supreme 
Court of the United States, and the learned author missed an opportunity of 
dedicating his work to that one. This work, so far as the first volume exhibits 
its character, is historical, legal, and argumentative. Although it is historical, 
it is not historical in the sense of treating events and constitutional develop- 
ments in their chronological order; for it contains in an early portion of the 
work a constitutional history of the Southern Confederacy, of Reconstruction, 
etc. Although it bears on the back of the volume the words ‘ Preamble to 
Impeachment,’’ it cannot be said to take up the constitution of the United 
States at its preamble and proceed to the subject of impeachments, either 
topically or otherwise. It is characterized by discursiveness, by the multipli- - 
cation of instances, and by the publication of documents, extracts from 
speeches, judicial decisions, etc. For instance, there is a long appendix 
relating to State impeachment trials, a subject which can have no very close 
connection with the subject of impeachments under the Federal constitution; 
whereas, under the subject of Federal impeachments the procedure, in the case 
of an impeachment by the House of Representatives and its trial by the Senate, 
is minutely pointed out. We regard this work as in the nature of materials to 
be used in making a commentary on the constitution of the United States, — 
rather than such a commentary itself. An able writer, pursuing the style of 
Gibbon, would construct a lucid and agreeable text, and would relegate most 
of the documents, extracts, etc., which are included in this text, to foot-notes, 
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to be read or not by the reader, according to his patience, diligence, and his 
purpose in using the work. It is plain, however, without reference to the skill 
displayed by the learned author in putting his materials together, that he has 
made a large collection of valuable materials, such as probably does not else- 
where exist between the covers of a single book. This will give the work a 
peculiar interest and value to a certain class of readers and investigators. It 
cannot be doubted that, when it is completed, one who studies it will have a 
clearer and broader view of the constitution of our country. 


JONES ON REAL PROPERTY.— In Two Volumes. A treatise on the Law of Real Property 
as Applied between Vendor and Purchaser in Modern Conveyancing: Or Estates in 
Fee and their Transfer by Deed. By LEONARD A. JONES, A. B., LL.B. (Harv.). 
Author of Legal Treatises. Boston and New York: Houghton, Mifflin and Company. 
1896. 

This great work has been in the course of preparation for many years, and 
its appearance has been long anticipated by the profession. If the author had 
been a machine book-maker —if he had presided over a literary bureau — this 
book would have appeared long ago. It would have consisted of a jumble of 
judicial decisions on different topics of the subject, huddled together by dif- 
ferent compilers, and presented in a style destitute of uniformity and abound- 
ing in overlappings and repetitions. It would not have been the work of a single 
brain, working slowly and conscientiously, and with no other aid than that 
which is merely clerical. The previous works of this writer on property law, 
and especially his work on mortgages, prepared the profession to expect a 
thoroughly wrought out and comprehensive treatise on the law of real prop- 
erty, and they will not be disappointed. After all, the ultimate test of the 
success of a legal treatise is the avidity with which it is purchased and the 
diligence with which it is used by the profession. Perhaps there is no more 
practical verdict for or against a book, after it has been out a good time, than © 
that of the law bookseller; for he gathers up, in the course of his business, the 
consensus of professional opinion on the subject. In this case the law book- 
sellers and their traveling men report that Mr. Jones’ last and greatest work 
‘“« goes like hot cakes.’? It would be the height of presumption for an editor, 
after such an examination as the hurry of his work enables him to make, to 
undertake to criticise a work on which an old and experienced author is known 
to have been employed for many years. The text of these two volumes 
is founded upon an examination of about 17,000 cases. In many instances, 
where the citations are numerous, the learned author has taken the pains to 
arrange them alphabetically according to States, printing the names of the 
States in more conspicuous type. The advantage of this to the searcher 
need not be suggested. This work is designed to be complete in itself. It 
treats of what the learned author calls ‘‘ the practical parts of the general sub- 
ject of real property, which arise in ordinaryconveyancing between vendor and 
purchaser.’’ The learned author candidly states that it does not cover the 
entire field of real property law. He states that it would be impossible in two 
or even in three volumes to state the law and give the authorities relating to 
the entire subject, but that it is only possible in such a compass to state general 
principles, with a meager citation of authorities. ‘I write now,’’ continues 
he, ‘‘ as I have written heretofore, with the purpose to state, with considerable 
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fullness, the law of the topics of which I treat,— to state it with such com- 
pleteness as to make the treatise valuable to the courts and to practicing law- 
yers. Moreover, I have intended to state the law only as it now is, with as 
little reference as possible to the law that has become obsolete. I have referred 
to the old law only for the purpose of stating the principles upon which some 
parts of the present law are founded. The subjects that present the most dif- 
ficulties and give rise to the most litigation, I have discussed with the greatest 
care. I have cited a great number of cases, and have cited them after exam- 
ination for their value. The mode of treatment is similar to that I have adopted 
in my other works. It will be observed thatI take up the subject of real prop- 
erty with the consideration of that part of it which is usually made the closing 
part in other treatises. Instead of beginning with the least possible estates in 
realty, going up through the larger estates, and finally at the end coming to 
something about estates in fee and their transfer by deed, I begin with this part 
of the subject, and in fact devote these volumes to it wholly. It is the part of 
the general subject which seems to me to afford the proper approach to all the 
learning upon it; and moreover it is the part of the subject which, more than 
any other, is of practical importance. I have riot touched upon the subject of 
mortgages of Real Property in these volumes, except incidentally; for I have 
already written upon that subject. If I should hereafter write upon other parts 
of Real Property law, my writings will be published under separate and specific 
titles. These volumes are compicte in themselves.”’ 

The publishers have brought out the work in a style worthy of its great 
merits, and of the reputation of its distinguished author. 8. D. Tu. 


BISHOP’s NEW CRIMINAL PROCEDURE, VOL. Il.— New Criminal Procedure, or New Com- 
mentaries on the Law of Pleading and Evidence, and the Practice in Criminal Cases. 
By JOEL PRENTISS BisHoP, LL.D. Fourth Edition, being a New Work, Based on 


Former Editions. Vol. II. Specific Offenses and their Incidents. Chicago: T. H. Flood 
and Company, Law Publishers. 1896. 


The distinguished author says in the preface that this volume is sufficiently 
explained in the preface to the first. That volume was noticed in this publica- 
tion soon after it appeared.’ It appears that the aggregate number of cases 
cited in the two volumes exceeds 27,000, many of which are cited several times. 
Dr. Bishop says, in the closing paragraph of the preface: ‘‘It is not probable 
that I shall ever personally revise this book for a new edition. So I commit it 
to the kind keeping of the profession for whose benefit I have spent a long life 
of authorship. It is for the future to reveal whether or not I have labored in 
vain.”’ The profession have already passed their judgment upon the works of 
Dr. Bishop, and that judgment is that he has not labored in vain. It is the 
barest justice to say that he has done more to illustrate those titles of the law 
which his writings have covered than any law writer of our times,— more, per- 
haps, than any law writer in our language. Our last letter received from Dr. 
Bishop was written from a bed of sickness, and it then seemed uncertain 
whether sufficient strength would return to him to enable him to resume his 
literary labors. He is held in an affectionate veneration by the legal profession 
throughout the United States, and they will earnestly hope and pray for his 
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recovery and for a prolongation of his earthly usefulness. If that prayer and 
that hope should be disappointed, it is still their hope and trust that ‘ there is 
other, nobler work to do,”’ in some future life, than when he wrought so long 
and so nobly here among us. God grant it! 


A PRELIMINARY TREATISE ON EVIDENCE AT THE COMMON LAW.—Part I. Development 
of Trial by Jury. By JAMES BRADLEY THAYER. Boston: Little, Brown, & Company. 
1896. 

It would be difficult to find elsewhere, on the same subject, value equal to 
that packed into the hundred and eighty odd pages of thismonograph. Brunner 
on the kindred subject need not be excepted, with all the credit Brunner’s work 
is justly entitled to. Brunner is indispensable to the student of the sources of 
the jury; Thayer will be guide, philosopher and friend to every one interested 
in the administration of justice under the English jury system. No one not 
familiar with this book can afford to risk a serious criticism or even discussion 
of the essentials of the jury as we have it to-day — unless, indeed, which passes 
probability, he knows the subject as well as the author knows it. 

Here we have, as nowhere else, an explanation of the jury from the cradle to 
the present time. As nowhere else, for not even Dr. Thayer himself, in all his . 
learned articles and notes, has given us what we now have from him. The 
articles and notes, though prophetic of what this monograph contains, are 
necessarily more or less piecemeal and fragmentary. Now we havea completed 
picture, in which upon a single canvas the whole dark and intricate course of 
the jury is for the first time fully spread out. He who would understand the 
jury may read this book with confidence. There is no shirking of anything; 
not a phase of the subject that is left untouched; not one that is not illumin- 
ated. 

The first chapter contains a picturesque account of the older modes of trial, 
in use before the Conquest; and if the author could not add much to our stock 
of knowledge upon that subject, he could, with a skillful hand, put many things 
in a new light, and correct the mistakes of some whose learning was sufficient 
to be dangerous,—as for instance, when Mr. Justice Stephen confounds 
refusal of trial with trial itself. What, as matter of fact, were the forms of 
trial in use down to the conquest, and long after, the author proceeds to tell us 
in detail, from the records themselves, in all their fascinating quaintness. 

The main stream of the story begins with chapter two. Here we have the 
jury itself, in its earlier stages; and thence, through the rest of the book, the 
development of this piece of legal machinery is traced to the present time. 
“We are now,”’ says the author, “ to trace their earlier [Frankish-Norman] his- 
tory, transmigration and development of the jury in England, and to follow its 
strange and wholly peculiar course for some six or eight centuries, to our own 
time.’”? And the promise is fulfilled; no more ‘ strange and wholly peculiar ” 
outgrowth of the very life of a people is to be found than in this account of the 
life of our own ancestors. 

The third chapter is perhaps the most interesting in the book. Here we are 
told of the methods of informing the jury in its earlier stage, when the jurors 
were themselves still witnesses, and the process by which the jury ceased to 
be witnesses and assumed their modern function of a body of men to be 
informed entirely, in open court, of the evidence. Most interesting and signifi- 
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cant in this connection is the rise of new trials. How could a judge granta 
new trial on the ground, for instance, that the verdict was against evidence, while 
the jury could appeal to their own knowledge of the facts, not stated before 
and unknown by the court? Ifa new trial was to be a mode of correcting the 
mistakes of a jury — and how new trials were coming to be required even before 
the change in the character of the jury is amply shown — if new trials were to 
be allowed and justified, it is plain that the evidence must be made known to 
the judge, and the jurors must have no private knowledge of their own. And 
thus, silently and slowly, comes about the momentous change by which jurors 
became hearers of evidence in open court, and hearers only, so far as knowledge 
of the facts was concerned — the most momentous change perhaps that has 
taken place in all the administration of justice at the common law since the 
recognitions of Norman procedure finally supplanted the ordeal and the duel. 

This change brought about another peculiarity in English jurisprudence, 
which for good or ill must be taken into account in reckoning up the balance of 
advantage or disadvantage of the jury system— a body of rules in regard to 
admissible evidence, not resting upon logic but upon utility, or rather danger, 
because of the jury. We quote one passage ‘on the subject from the closing 
remarks of the last chapter. ‘The greatest and most remarkable offshoot of 
the jury was that body of excluding rules [the italics are ours] which chieflycon- 
stitute the English ‘ Law of Evidence.’ If we imagine what would have hap- 
pened if the petit jury had kept up the older methods of procedure as the grand 
jury in criminal cases did, and does at the present day,—if, instead of hearing 
witnesses publicly, under the eye of the judge, it had heard them privately and 
without any judicial supervision, it is easy to see that our law of evidence never 
would have taken shape. * * * This it is,— this judicial oversight and con- 
trol of the process of introducing evidence to the jury, that gave our system 
birth; and he who would understand it must keep this fact constantly in mind.” 

We had noted many other passages for mention or comment, but to do any- 
thing like justice to the half of them would make this review fartoo long. We 
stop in the midst and reluctantly lay our book aside, putting it not quite out of 
sight, certain to take it up again and again for “light and leading.”’ 


MELVILLE M. BIGELOW. 
Boston. 


OTHER BOOKS RECEIVED. 


The Legislation of Congress forthe Government of the Organized Territories 
of the United States, 1789-1895. By Max Farrand. June, 1896. Wm. A. Baker, 
printer, 251 Market street, Newark, N.J. 1896. 
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